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PREFACE TO THE FIFTH EDITION

This publication firsappeared as a booklet in 1982. | wrote it under contract with the Alaska Legislature
to provide the public with an overview of the state constitution prior to the general election that year at
which voters were asked if there should be a constitution&keobion. A second edition, updated and
expanded slightly, appeared in 1986. A third edition, updated and expanded substantially, appeared in
1992, prior to the vote on the question of calling a constitutional convention. A fourth edition appeared
in 2003.Although there had been only one amendment to the constitution since then, there had been
several mportant judicial decisions ooonstitutional questions and a number of constitutionally
relevant political developments in the last decade that warransefifttin edition in 2012. And, again

that year, votersvere to decide if a conventi@hould be convened to propose revisions to the state
constitution.

In the preface to the fourth edition | lamented the growing length of this publication. My concern was
that it might become intimidating to the average citizen of the state, for whom it was originally intended.
On the other hand, | wanted it to be useful as a reference for legislators, their staff, and other state
employees whose work may require more itletaout the constitution than the typical lay person might
desire. Fortunately, the fifth edition is not much longer thaifotimh.

| have updated the fifth edition with mention of several pertinent court decisions that havidooame
since 2012. | wold like to thank Representative Sam Kito, Chair of the Legislative Council, for support
with this update. | would like to thank Senator Linda Menard, Chair of the Alaska Legislative Council,
for her support for this revision. Althoughl as k ad s :CoA sQiittiu gubtihed bthel d e
Legislative Affairs Agencyit has no standing as an official publicatiorst#fte government and carries

no endorsement by the legislature.

Gordon S. Harrison, Ph.D.
Juneau
April 2018
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INTRODUCTION

hatd oes Al askabdés constitution say? How well ha:
made to it? How has the state supreme court interpreted its various provisions? The purpose of
Al askabs Const it usttahelmanswér th€se quésttorssliogk is@holt thesorigin
and evolution of Al askads constitution. It di s
convention approached the subjects of the various articles; and it touches on the key ideas, words,
phrases, judicial interpretatis, and political history associated with the sections of each article. This
book is a short guided tour through Al askads bas
about the stateonstitution.

WHAT IS A STATE CONSTITUTION?

State con#tutions create the framework of government in each of the fifty states. This framework is
the same in all states. It involves a system of government with three branches: a legislative branch,
typically composed of two chambers; an executive branch, tgitiumerous administrative agencies;

and a judicial branch, with a supreme court and a system of lower courts. Each branch is largely
independent of the others, but there are mutual checks and balances that prevent the concentration of
too much power in anbranch.

This basic system of state government dates from the American revolutionary period when the thirteen
colonies created independent constitutional governments. We recognize it in the federal constitution,
which was an amalgam of ideas and politimanciples expressed in the constitutions of the thirteen
original states. The federal constitution was written in Philadelphia in 1787 when it became apparent
that a strong central government was necessary for economic prosperity and military déieis8. T
Constitution delegated certain powers to the new federal government and reserved others for the states.
It also prohibited the federal government from violating basic personal rights and pikgchims.

While all state governments follow thergeral pattern established by the original states and the federal
government, they vary widely in the details of structure and operation. For example, Nebraska has only
one legislative chamber, whereas all the other states have two. Alaska has a takailers in its
legislature (20 senators and 40 representatives), whereas New Hampshire has 424. The heads of several
executive departments are elected in most states, while they are appointed by the
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governoiin others (Alaska included). Also, various schemes are used to select and remove state judges.
In sum, there are many interesting and important differences among state governments.

State constitutions also vary a great deal in length from state toState. documents are quite long

and burdened with detail, while others are short and general. These characteristics depend upon the
historical period during which a particular constitution was written and the unique social and political
experience of eachtate. Alaska is among those states with a short constitution. It speaks only to the
broad principles of governmental organization and operation and leaves the details of implementation
to the legislature.

As a general rule, long and detailed constitutioeed frequent amendment. This is because they
attempt to describe the minutiae of governmental structure, procedures and public policy, which
inevitably need changing as the political, social and economic life of society evolves. Short, general
constitutons are more flexible in the face of change. They give the legislature and courts leeway to
adapt general constitutional principles to conditions unforeseen by drafters of the original document.

Courts have historically played a major role in adaptingtiaional language to changing social and
economic conditions. It is the duty of the courts to interpret the constitution when disputes come before
them that raise constitutional questions. This is one way that general constitutional language comes to
have specific meaning. In their interpretation of constitutional provisions, the state courts may find that

a law passed by the legislature, an ordinance adopted by a local government, or an administrative act
of a governmental agency is contrary to the nmeanf the state constitution and therefore cannot be
enforced. The federal courts, moreover, can declare the laws of Congress or of the states
unconstitutional if they are judged contrary to the C&nstitution.

This practice of scrutinizing the cortstionality of a law or administrative act when a suit is brought

in court is called judicial review. Judicial review is profoundly important in our system of constitutional
government even though there is no mention of it in the U.S. Constitution. Gsexjaence of judicial

review by the federal courts is that state constitutional provisions can be nullified if they conflict with

the federal constitution. This i s because the U. S
therefore superior to statonstitutions as well as to acts of Congress, the federal executive branch, and

state and local governments.

A great deal more could be said about the theory, operation, and history of constitutions in the United

States, but there is not space for it he. The following analysis of Al a
provide an introduction to the general principles of constitutional government, as well as an explanation
of the origin and application of Al askabés specifi
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THE BACKGROUND OF ALASKAG6S CONSTI TUTI ON

Al askads constitution is a wunique document that
forms in a specific historical context. Therefore, an examination of the constituigirbagin with the
constitutional convention of 195856 and the dominant social, economic and political influences of

that time. These include the statehood movement, the experience of territorial government, the lack of
institutional development in therritory, and contemporary constitutional theory.

Statehood Movement

The Alaska Constitution was written during the winter of 28956 at a convention that was held in

Fairbanks on the campus of the University of Alaska. The academic setting was hossgire
reflective deliberaffiion eand otoanseds od p & utnteea uil s Bd kad
away and, at the time, the prospects were not bright for quick congressional action. Writing a
constitution at that time, rather than affdaska was admitted to the Union, was a gambit in the battle

for statehood: stalwarts hoped that a good constitution written and acclaimed by the people of the
territory would help rally skeptics to their cause and promote statehood in Washington |d&3ka A

was not the first to use this tactic; several other territories had adopted constitutions prior to statehood.
Hawaii, also seeking statehood, had drafted a constitutib®50.

The constitutional convention convened November 8, 1955, and adjoeetedary 6, 1956. The
constitution was formally adopted by the convention delegates on February 5, 1956. Alaska voters
ratified it on April 24, 1956, and it became law with the formal proclamation of statehood on January

3, 1959. Delegates to the consiinal convention were, for the most part, enthusiastic proponents of
statehood. They shared the political idealism and aspirations that sustained the long statehood
movement, and they brought to their deliberations in Fairbanks a sense of historica¢ paljsent

from the convention was a faction hostile to statehood. (Although in the minority, some territorial
residents regarded statehood as potential source of burdensome government and taxation, while, to
corporate interests, statehood spelled thedbisgluence over resource management that was exercised
through political channels in Washington, D.C.) This community of values among the delegates did not
mean they saw everything ej@eye or failed to argue differences of opinion. It did mean, homeve

that compromises were negotiable when disputes arose and that the convention was spared deep, bitter,
divisive conflicts over basic policy issues.

The constitution was meant to provide a solid foundation for state government in Alaska, and in the
meanime, it was also meant to help sell Congress on the statehood idea. The convention delegates were
mindful of its public relations value. By the preparation of this document, Alaskans sought to
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demonstrate to Congress that tpegsessed political maturity and the ability forggi¥ernment. This
consideration further encouraged convention delegates to compromise their differences (which often
meant deferring difficult decisions to the future legislature). Also, it promptedklbegates to adopt a

short and general document similar to that of the United States Constitution; employ the-toest up
date and progressive forms of constitutional draftsmanship; make use of political symbolism (for
example, there were fiftfive delegag¢s to the convention, the same number that met in Philadelphia in
1787); and be impeccably democratic in their procedures (the convention itself was the most
representative body in the history of theritory).

The statehood movement also influenced ¢bestitution by orienting it to théuture. Alaskans

envisioned rapid growth and development of their state once they possessed the means of self
government. United States Supreme Court Justice Benjamin Cardozo once wrote that a good
constitumobnt e atelsedi for the passing hour but pr
constitution was intended to accommodate an expanding future. One way it did this was through its

broad, uncomplicated grants of power to the legislature. Thus, a keesnass of the future helped

the convention delegates create a flexible document.

Territorial Experience

Al askads constitution creates an exceptionally st|
frustrations of weak governmentasktitutions during the territorial period. Congress limited the power

of the Alaska territorial legislature, retaining federal control over matters of vital interest to the residents

of the territory. For example, Congress withheld from the legislaterpdtver to incur debt for public

wor ks projects and the power to manage the territ

Executive authority in the territory was likewise frail, the consequence of its dispersal amdingdar

agencies of the federal atetritorial government. Officials of the U.S. Department of the Interior and

the U.S. Department of Agriculture controlled the natural resources of Alaska. In part, this was a

product of the longstanding belief in Washington, D.C., that the frontienkéddskans for economic

devel opment rendered them unfit for stewardship o
come to the opinion that the notion of the feder a
public interest was really aadk for the institutional interests of bureaucrats and the economic interests

of nonresident corporations exploiting those resources (principally Seattle and San Francisco salmon

canning companies and east coast mining conglomerates). Alaskans longesl@sdent conspiracy

between distant government managers and corporations to perpetuate federal domination.

Executive authority of the territorial government itself was fragmented and diffuse. The territorial
legislature deliberately sought to isoldte governor, a presidential appointee, from the executive
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machinery of the territory by creating a web of boards and commissions, and by providing for elected
executive officers (attorney general, auditor, treasurer, commessid labor and highwagngineer).

It is not surprising that when crafting their own charter for-getf ver n ment , Al askabs
convention delegates created strong legislative and executive branches of government. They avoided
limitations,prohibitions and hedges on the power of the legislature to act, and they centralized executive
power. These principles of legislative and executive organization were considered necessary to make
government effective, accountable to the public, and frem the grip of special interests.

Lack of Institutional Development

At the time of the constitutional convention, Alaska was much less populated and developed than it is
now. It was institutionally undeveloped as a consequence. There were cities anthdejgendent

school and utility districts, but no counties. (The Territorial Organic Act of 1912 prevented the
legislature from creating counties.) The federal government operated the courts. Thus, delegates to the
constitutional convention did not hate contend with myriad entrenched local political jurisdictions

and specialized local court systems. They had the opportunity to design a system of local government
for Alaska before most areas of the state required local government. Elsewhere in tth&tate® the
movement to reform metropolitan government was stalled by the defensive reactions of the many
existing local governmental units and special service districts. Also, the delegates were able to create a
unified state court system without havitg overcome the resistance of an established system of
independent town and villageurts.

Contemporary Constitutional Theory

Al askabs constitution was written by territoria
experience of Alaskan However, there is nothing parochial about the document. Indeed, it embodies

the most modern and progressive concepts of state constitutional draftsmanship. The delegates were
aware of the current thinking of political scientists and state constitutzomgtrs. They commissioned

studies by consultants (such as the Public Administration Service); they brought constitutional scholars

from around the country to advise them; and they had at hand several new state constitutions (Missouri,
1945; New Jersey,947; and Hawaii, 1950). Indeed, a number of the experts at the Alaska convention

had helped to write these new constitutions, and their assistance to the delegates was profoundly
important.

In the decade prior to the convention, there was an outpouriitgrature on constitutional revision
from state and federal commissions, legal scholars and national organizations. Prominent among the
latter was the National Municipal League of New York City, which had published periodically since
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1921 aModel State Constitutiohis draft constitution embodied the combined wisdom of leading
political scientists, lawyers and practitioners of government at the state and local levels. Delegates to
the Alaska convention had before theapies of the fifth edition (1948). Portions of the constitution
they wrote are traceable to suggestions in the booklet. (The sixth and last editioiMofd#ieState
Constitutionappeared in 1968. The National Municipal League is now the National Gieigule.)

An active constitutional reform movement had emerged in the United States in the late 1930s. The role
of state government had expanded dramatically in recent times, and many states found their
constitutions standing in the path of progress. Thesg, complicated documents were typically the
product of the nineteenth century and its popular distrust of politicians governing from-Sieoke

rooms. The constitutions intentionally crippled legislative and executive authority, dispersed executive
power and created inefficiencies in governmental operation. In the face of new demands for
governmental services, lawmakers in these states had to turn again and again to the cumbersome and
uncertain process of amendment to escape these constitiriteral

The constitutional reform movement stressed the need to simplify and shorten state constitutions and

to allow the legislature and governor to get on with the business of government. Underlying the impetus

for reform was a positive belief in the potehtdf government to solve contemporary problems.

Delegates to the constitutional convention shared this view of state government as a positive force in

the social and economic development of Alaska. They were confident in the wisdom and dedication of
theirfellow citizens to govern for the common good. They saw how special interests had thrived in the
absence of strong political authority, and they w
vision of political growth and renewal in Alaska svin accord with the reigning ideals of the

constitutional refornmovement.
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We the people of Alaska, grateful to God and to those who founded our nation
and pioneered this great land, in order to secureand transmit to succeeding
generations our heritage of political, civil, and religious liberty within the Union
of States, do ordain and establish this constitution for the State of Alaska.

A preamble states the purpose of a document but it has noilggfitance itself. The constitutions of

all states but two (Vermont and West Virginia) have a preamble. Most of these are a variation of the
preamble to the U.S. Constitution, which reads,
a more perfet union, establish justice, insure domestic tranquility, provide for the common defense,
promote the general welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain
and establish this constitution for the United Statésoé r i c a . 0

Al askabés preamble was drafted as a substitute t
committee. Delegate Victor Rivers described the current preamble as a more fitting expression of the
ithinking and the speakkagpanpl|l ¢ h@ Thieir sfetvpoge a mnlf | e
acknowledge the interdependence of the state with the other states in the federal system (which was a
Model State Constitutiomecommendation for preambles). Like most other state constitutional
preambles(bu unl i ke the U. S. Constitutionés), Al askai
floor to strike the reference failed on a voice vote, as did a motion to substitute the words Almighty

God.

This preamble does not acknowledge the presence of Alaskeed&datndians, Aleuts and Eskimés
prior to the arrival of those who Apioneeredo tt
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DECLARATION OF RIGHTS

lst ate constitutions contain a declaration of
Aof Rights in the U.S. Constitution. Personal rights protected by the federal ancbsistiutions

are basic to our political system for they guarantesvéwy citizen civil and political freedoms that we
consider vital to human liberty. It is said that limited government is the essence of constitutional
government : a constitution which protects the
Declaratims of rights are placed at the beginning of state constitutions to herald their preeminence in
the scheme ajovernment.

Del egates to Alaskabdbs constitutional chomre@&nti on
phrases of the federal constitin when drafting a declaration of rights for their new state. After all,

the statement of rights in the U.S. Constitution had served the country well, and decades of judicial
usage had given practical me a n i n gqudl proteptibnrobttee s s u c
| aws. 0 The del egates were wary of unnecessary i
legal interpretation of new language they might invent. Moreover, new terms and legal concepts they
might advance could require nurnas court cases over many years to clarify.

Also, in selecting rights to enshrine in the new state constitution, and in phrasing these rights, the
convention delegates were mindful of the docume
Congress forstatehood with this document as proof of their political maturity and dedication to
American constitutional principles. And, of course, the constitution was to symbolize governmental
authority for Al askads ci ti z essthgnobiliyloféehe Anfeocane, t he
democratic tradition with familiar words and concepts drawn directly from celebrated documents of

our political history.

This is not to say that Al askads decl arsalhee on of
delegates rearranged, restated, expanded, and embellished the rights found in the U.S. Constitution.
They also combed the declarations of rights of the other state constitutions for concepts and wording to

i ncorporate into Alertlg Begebakrights@rshrined in the AlaS€ka cossttigian

are not found in the U.S. Constitutbrior example, the right to equal opportunities (Section 1), the

right to receive fair and just treatment in legislative investigations (Section 7), theorlght¢leased

on bail for most offenses (Section 11), and prot
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While the delegates borrowed freely from the phraseology ofitdel State Constitutioand from

the constitutions of other states, they were discerning in the substantive innovations they imported:

many of the novel rights and liberties protected by the constitutions of other states were passed over as

more suitable for ordinary legislatioor otherwise inappropriate for a basic law. (For example,
Oregonds constitution protects prisoners from bei
bars legislation pertaining to the social status of citizens.) The delegates avoided nontraditiaha

and economic fArights, d such as the right to organi
Jerseybs constitution and wa sModelsState Gonditatdrgifle i n t he
delegates also rejected the suggestionitretc onomi co6 ri ghts be included wi

in Section3.

Over the years, Alaskans have amended Article | several times. In 1972, voters approved two
constitutional amendments to Articlewlst@®@hesaddad
person is to be denied the enjoyment of any civil or political right because of race, color, creed, sex, or

nati onal origin.o The second created an explicit
AiThe right ofvacheipeopgplcognozpdi and shall not be i
the convention, but the delegates decided against including them in the constitution because they
believed the rights were adequately safeguarded by the traditional guarantees mfotectadn of the

laws and freedom from unreasonable searcheseindres.

In 1988, the voters added Section 23 that decl are
granting preferences, on the basis of Alaska residence, to residentstat¢h@ver nonresidents to the
extentpermittedby the Constitutionof the United S t a t Thegprowisionwas an attemptto protect

il ocal hired | aws from being held unconstitutiona
state constitutionConvention delegates discussed the problem of nonresident contractors importing

workers for jobs that could be performed by local people, but they did not contemplate using the
constitution to put Alaskans at the head of the line. (Such an idea wouldé@veainthinkable at a

time when congressmen from other states held the kagtiehood.)

Section 24 was added in 1994. It establishes a set of constitutional rights for victims of crime. Here the
motivation was ensure that the rights of crime victimsthadsame constitutional standing as the rights

of crime perpetrators. Section 25 was added in 1998. It states thaissamearriages are not
recognized by the state. This provision was to forestall a judicial ruling thatssammearriages were
protectedunder the right to privacy in Secti@z2.

In its interpretation of new and traditional right
protection below that provided by the United States Supreme Court under the federal constitution. The
Foutteenth Amendment to the federal constitution, adopted in 1868, has gradually come to be
interpreted to apply most of the Bill of Rights t
protected by the federal constitution even if the statealidhave its own constitutional declaratioh

rights. However, relying on its own state constitution,a state supremecourt may

10
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broaderand diversify the protections state citizens enjoy under federal law. The Alaska Supreme Court
has decl ared: fAWe are not | imited by decisions o
we expound our state constitution; the Alaska constitutimy have broader safeguards than the

mi ni mum f e d e(Rabdrts s StaaedbQIPa2d 348, 4969). In another opinion the court wrote:

nThe Al aska Supreme Court is free, and it is un
and privilges under the Alaska Constitution if it finds such fundamental rights and privileges to be
within the intention and spirito(stitev.Btowderjdd6s | o c e
P.2d925,1971).High courtsin many other stateshavealso

used the declaration of rights in their own state constitutions to protect their citizens beyond the limits

of the federal courts relying on federal law.

Thus, the declaration of rights in Al asriqggebs con
and independent source of political liberty for citizens ofsbaie.

N

Section 1. Inherent Rights

This constitution is dedicated to the principles that all persons have a natural
right to life, liberty, the pursuit of happiness, and the enjoymenof the rewards
of their own industry; that all persons are equal and entitled to equal rights,
opportunities, and protection under the law; and that all persons have
corresponding obligations to the people and to the State.

The first phrase of this séah expresses general principles of government that hearken back to the

u. S. Decl aration of I ndependence (dlife, l' i bert
create any enforceable rights. When a person sued the state on the groundssta#t ersonal

income tax violated his right to life, liberty, the pursuit of happiness, and the rewards of his own

industry, the Al aska Supreme Court ruled his cl ¢
section (At hatr easlplonpdeirnsgo nosb | hiagvaet icoonrs t o t he peopl
of the 6corresponding obligationsé i s (Cdygant of p:

v. State57 P.2d 396, 1983).

The second phrase incorporates intothe staten st i t uti on t he fundament al
under the law which the Fourteenth Amendment to the U.S. Constitution prohibits the states from
denying to the people. Al askabds version o]f this
opportunitieso first, followed by A[equal] prote
practical application of equal rights and equal opportunities, but there is a substantial body of state
constitutional jurisprudence applying the ceptof the equal protection under the law. (The Alaska
Constitution uses fAequal protection under the 1| a
uses fdequal protection of the | aws. 0)

11
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Because various statutaggulations and ordinances so often affect people differently, there are
frequent legal challenges to the constitutionality of these measures on the grounds that a person or
group is denied equal protection of the laws. The principle of equal protectiohtisat distinctions
between people are forbidden by the laws, but that unjust and unreasonable distinctions are forbidden.
The task of the court is to decide whether a distinction is just or unjust, reasonable or unreasonable.

To make this decision, ¢hcourt scrutinizes the purpose of the challenged law to see if it is legitimate,

and then tests the remedies that the law relies upon to see if they are related to the purpose of the law

and whether they are reasonably direct and effective. Then, itchelan t he gover nment 0s
against the nature of the personal right being in
objective sought by the law or regulation, and the less significant the personal liberty involved, the

more tolerant the aot will be of differential treatment of various groups. Conversely, the less

significant the state interest and the more significant the personal liberty at stake, the less tolerant the
court wil!/ be of the governmentdés action.

For example, the courtsha@ hel d t hat t hed whichgpermi® sommumiteatobaapt i on |
the sale and consumption of alcahaloes not violate the equal protection clause even though, as a

result of the law, residents of some communities have greater access to alvetalages than do
residents of others. AiGiven the stateds compellin
the local option law are reasonable and sufficiently related to the legislative goal of protecting the public

heal t h anHhriserV. Staaeb8Z P.2d 332, Alaska Ct. App., 1984). Likewise,

statel aw requiring disclosure of campaign contri buti
of an informed electorate is sufficiently compelling to overcome an interest in anonymous political

e x pr e fMessarlinvoState526 P.2d 81, 1980). The adwpheld a dress code for attorneys that

required wearing a coat and tie on the grounds that minimum standards of dress for attorneys (who are

Afof ficers of the courto) were a tr a(@riedmarow al and
District Court, 611 P.2d 77, 1980). On the other hand, the court found that a school regulation against
l ong hair was unconstitutional because the stateb

an individual to wear his hair according to his own prefegs(Breese v. Smitth01 P.2d 1591972).

Recurring efforts by the legislature to link various state benefits and privileges to Alaska residency

have raised fiequal protectiond issues. For exampl i
statues: one repealed the state personal income tax and the other adopted a plan to distribute to Alaska
residents a portion of income from the permanent fund. The value of benefits to individuals under the

two laws was tied (by different formulas) to the numbkeyears an individual had resided in Alaska.

Both measures were challenged by newcomers to the state who argued that they were denied equal
protection under Article I, Section | of the AlagRanstitution.

The Alaska Supreme Court agreed that the irctam statute, which gave a full repeal to taxpayers
who had paid income taxes for the past three years, but gave only a partial repeal to those who had

12
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paid income taxes for fewer than three years, violatedtls t at eds equal protecti o
objectives advanced on behalf of the statute were illegitimate, feeble, or not in fact furthered by the
statute, and they could not justify the discriminatory effect of the statute on new reéiddamsyv.

Zobel,619 P.2d 422, 1980; this case is referred toddel 1).

However, the Alaska Supreme Court upheld the permanent fund dividend distribution scheme that gave

to each person one cash dividend for each year of residency since st{isfltahs v.Zobel,619

P.2d 448, 1980Zobel II).It ruled that this plan for per capita cash payments which was weighted in

favor of longerterm residents violated neither the state nor federal constitution because the objectives

of the government were acceptabledant he pl an reasonably served t hos:¢
objectives were to provide a mechanism for equi't
natural resource wealth belonging to them as Alaskans; to reduce populationrtbsnemneouraging

persons to maintain their residence in Alaska; and to encourage increased awareness and involvement

by the residents of the state in the management and expenditure of the Alaska permanent fund.

But the Alaska courtodés rul i ndZobebvsWiliamsyzlr Ededd by tt
672, 1982Z0obel ). It found that the state did not have a valid interest that was rationally served by

the distinction it made among people with diffigr lengths of residency, and consequently the

di stribution plan violated the federal equal |
i mmunitieso clause (the | atter becdtizessg it interf

When the Alaka Supreme Court was presented with a challenge to another state program that linked
benefits with durational residency criteria, it deferred to the federal rulidghal I1l. At issue was the

original distribution scheme of the longevity bonus progratiich made a cash payment to Alaska

residents who were over 65 years old, who had lived in Alaska at the time of statehood, and who

mai ntained 25 years of continuous domicile in Al
in Zobel lll, the state jh court upheld the | ower <courtos fir
protection clause of the U.S. Constituti@chafer v. Vesg80 P.2d 1169, 1984).

However, some durational residency requirements are legal. For example, a student must be domiciled
for twelve months in the state before qualifying for resident tuition at the University of Alaska.
Similarly, a person must live in the state for twelve themefore qualifying for a resident sport hunting

and fishing license. The state courts have used the same balancing test to adjudicate challenges to these

durational residency requirements: Does aonhe nat
outweigh the infringement of rights of the person who is adversely affected by them? Because
durational residency requirements interfere wit/|

the courts have required a strong state interest tifyjtis¢m. Thus, for example, the Alaska Supreme
Court struck down a state hiring preference given toyaae residentéState v. Wylie516 P.2d 142,
1973) but upheld a ongear requirement for becoming a candidate for city offsegjingit is justified

by the strong public interestin having the electoratebe familiar with
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candidates, and in having the candidates be familiar with the needs of the cons{Daestiogr v. City

of Homer,598 P.2d 953, 1979). IReloza v. Feas,871 P.2d 687, 1994, the court rejected as too long

a threeyear residency requirement for local city council. See the discussion of residency requirements
for legislative office under Atrticle Il, Section 2.

In 1989, the legislature increased thmimum residency requirement for receiving a permanent fund
dividend check from six months to two years. A superior court judge ruled in June 1990 that-the two
year requirement was unconstitutional, but that aya@e requirement was legally acceptaflbe

state did not appeal the case to the Alaska Supreme Court for fear it would find {yeaotieit
excessive.

The constitutionality of laws that require employers to give preference to Alaska residents seeking
jobsd so-called Alaska hire or local lirlaw® have been challenged on the grounds that they violate

the equal protection clauses of the state and federal constitutions. In 1988, an amendment was approved
by the legislature and ratified by the voters (Article I, Section 23) specifically dedigmexhove the

equal protection clause of the state constitution as an obstacle to Alaska hire laws. This amendment is
discussed under Section 23 below. An ordinance adopted by the North Slope Borough in 1997 that gave
local employment preference to Nativenericans was declared unconstitutional by the Alaska
Supreme Court as a violation of the equal protection clause of this s@dtabed v. North Slope
Borough70 P.3d 416, 2003; it was also rejected in federal courts

A costof-living adjustment give to state retirees who remain in Alaska, but denied to state retirees

who move to higkcost places outside Alaska, was challenged in a class action law suit as a violation

of the equal protection clause. The Alaska Supreme Court upheld the allowanegmutids that its

purposé encouraging retirees to continue to |ive i
living cost® is legitimate, and that the allowance bears a fair and substantial relationship to the

achievement of its purpogBublicEmp oy ees d Ret i r e mdsBtr.3d3¢4@007% m v. Gal

In 1999, several gay and lesbian couples sued the state of Alaska and the Municipality of Anchorage
with the complaint that as public employees they were unconstitutionally denied certain employee
benefits that were available to married couples. They drthat because Article I, Section 25 of the
state constitution prevented them marrying, they could not qualify for the benefits and were therefore
denied equal protection of the law. The Alaska Supreme Court agreed, and directed the state and city
governmats to treat samsex couples similarly to married couples in their benefit prog(&iaska

Civil Liberties Union v. State,22 P.3d 781, 2005This decision stirred the legislature to action. There

was insufficient support to propose a constitutionakm@ament to prohibit state and municipal
governments from providing employment benefits to samepartners of public employees, but there

was enough support to call for an advisory vote at a special election on the question of whether the
legislature shdd propose such an amendment for ratification at the 2008 general election. The special
election was held on April 3, 2007. The measure passed by a margin -tiirfgfeypercent, but as of

2012 a constitutional amendment has not lpgeposed
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The final phrase of Section 1 (fAal./l persons hayv
Stateo) is similar to | anguMalel Statei@pusetigiareTdh e sne t h e
rights casrywih t hem certain corresponding duties to tl
suggested language was dropped from the declaration of rights in the 1968 editioMof¢h&State
Constitutionnwhi ch presents a fAspar sz guaranteessthabare fulynt e n d e
enforceable.) The phrase in the Alaska Constitution has been cited by the state supreme court to buttress
the legality of taxatiofiCogan v. State&g57 P.2d 396, 1983).

Section 2. Source of Government

All political power is inherent in the people. All government originates with the
people, is founded upon their will only, and is instituted solely for the good of the
people as avhole.

These are preamblike passages that state the theory of democratic government uporAntecican

political institutions are based. The first sentence is found in more than 30 state constitutions, and a
variation of it in several more. The second sentence is similar to language in the Georgia and North
Carolina const i t udfiigbtosginated #ith the geople,dsrfoumdedromn their will

only, and is instituted solely for the good of t

This section has been interpreted to buttress tI
the state. In throwing out ¢hresult of a referendum election that may have been tainted by a biased
summary of the measure on the ballot, the Alaska Supreme Court cited this section as evidence of the
basic principle that fithe peopl eildn¢hemdtifudnoude d t he
i ssues whi c h (Bouoherfvr Bomhof495 P.2dniy, 1972). An opinion of the Alaska

attorney general states that this section would prevent the government from interfering with write

voting (1963 Opinion Attorney GeradrNo. 30). In 1998, the Alaska Supreme Court rejected a
challenge to a statutory change in the manner i
The new law replaced the practice of rotating the order of names with a random and fixed dearminat

of the order. The plaintiff had alleged that it violated the requirement of this section that elections reflect

the will of the people because it gave an unacceptable advantage to candidates whose names appeared
first on the ballot fonneman v. Stat@69 P.2d 6321998).

Section 3. Civil Rights
No person is to be denied the enjoyment of any civil or political right because of

race, color, creed, sex, or national origin. The legislature shall implement this
section.
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This section makes explicit the prohibitions aga
protectiond provision of Section 1 and the fidue
constitutions specifically mention civil or political rightnd theModel State Constitutiowas silent

on civil and political rights. This provision in /
of congressional statehood bills for Alaska (e.g. H.R. 2535 and H.R. 6178), which required that the
corstitution of the new state of Alaska make no distinction in civil and political rights on account of

firace or color.o0 The committee revised this | angu
origin, o0 perhaps dr awionng, oonn & hoef Neewv Jweirtshe ya Ccoonnsptairt
person shall be denied the enjoyment of any civil or military right, nor be discriminated against in the

exercise of any civil or military right, nor be segregated in the militia or in the public scho@ssbkec

of religious principles, race, color, ancestry or nationali gi n o) .

The word fAsexo0 was adopted by amendment in 1972.
language was hotly debated at the constitutional convention, but the delegates decdeditt

Del egate Mil dred Hermann argued that the word dApe
and fimend) was intentionally used throughout the ¢

of the Alaska legislature on female riglhad always been progressive. To further avoid the possibility
of any sex bias in the interpretation of the constitution, the delegates specified in Article Xll, Section
10 that personal pronouns be construed as including either sex.

About onethird ofthe state constitutions explicitly prohibit seased discrimination(spal | ed fiequal
rightso clauses). For the most part, the relevant
revised constitution: women were explicitly included in the original cights sections of only the

Utah and Wyomingonstitutions.

The legislature has implemented the broad protection of this section as directed to do so in the second
sentence. Chapter 80 in Title 18 of the Alaska Statutes spells out in detail unlsefirhidatory
practices in employment, public accommodations, the sale and rental of housing, financing, and
governmental operations. The statutes establish a State Commission on Human Rights with power to
investigate formal complaints of discriminatiordaio order a remedy for violation of the law.

Section 4. Freedom of Religion

No law shall be made respecting an establishment of religion, or prohibiting the
free exercise thereof.

All state constitutions contain a declaration of religious freedompamds t of t hes e, i ke A
patterned on the first sentence of the Bill of Ri
| aw respecting an establishment of religion, or p
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bills in Congress at the time of the convention required this phrase to be part of any constitution adopted
by the new state of Alaska.

Al t hough it reads fAno | aw, 0 t hi snagainst adminidtratiee i s br
regulations as well as legislative enactments that violate the principle of religious freedom.

Here, as with other basic rights rooted in the U.S. Constitution, two centuries of federal case law have
given practical meaning to religious freedom and set guidelines for permissible interference by
governing authorities. (Such interference is allowdiilee government can show a compelling reason

for it.) There have been comparatively few Alaska cases construing the freedom of religion. One notable
case involved an Athabaskan Indian who claimed as a defense for the charge of killing a moose out of
seasn the religious necessity of serving moose meat at a funeral potlatch. The Alaska Supreme Court
found that moose meat was as important in the celebration of the sacred funeral potlatch as are
sacramental wine and wafers in a Christian communion senrndethat the state failed to make a
convincing case for prohibiting the taking of moose for this purpose when the hunting season was
otherwise close@Frank v. State604 P.2d 1068.979).

In another case involving this section, the Alaska Supreme Cobeldithe lease of a Ketchikan
hospital to a religious order. In upholding the lease to the Catholic church against a challenge that the
lease violated the freedom of religion clause in the state constitution, the court noted that the facility,
built with public money, would be run as a general hospital open to all and would not be used by a
religious group to spread its faith or interfere with the religious beliefs of ofhens v. City of
Ketchikan,383 P.2d 721, 1963). Also, the Alaska Supreme Coutttkaik the City of Seward could

lawfully prohibit through its zoning ordinance the operation of a church school in a residential
neighborhood where the church was located. Such an ordinance was not an excessive burden on the
chur ch member asbother argab Wwese avitabld far theylocation of a church school, the
court said(Seward Chapel, Incorporated v. City of Sewas P.2d 1293, 1982). I8Bwanner v.
Anchorage Equal Rights Commissi@74 P.2d 274, 1994, the court ruled that andistirimination
ordinance requiring landlords to rent to unmarr.i
exercise of religion when the landlord objected to unmarried couples living together on religious
grounds. This conclusion was reaffirmed2@04 Thomas v. Anchorage Equal Rights Commission

102 P.3d 9372004).

Section 5. Freedom of Speech

Every person may freely speak, write, and publish on all subjects, being
responsible for the abuse of that right.
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The convention delegates selected this wording from the Idaho constitution, preferring it to the more

terse and dramatic | anguage of the first amendmen
no law abridging the freedom of speech, or of thes @ed ) and to the wordy dis
numerous state constitutions (which frequently at

for the abuse of that righto (which appears i n a

courtshave long recognized, that the freedom to speak and publish may be restrained in favor of other

l egiti mate public interests: i . . : absolute free
on all occasions would in certain instances be in@iible with the preservation of other rights

essenti al in a democr acy, Messefie Sta¢c268PKRA81,S1880)r e me Co L
Nonet hel ess, Alaskads and feder al courts have gen
beshowmi| i kely to produce a clear and present danger

public inconveni encAnniskataw Statetdd P2d 1012,r197W)nThues,sfar 6 (
example, the Alaska Supreme Court found that freedom o€lspegs unconstitutionally abridged by

a municipalityds br oa (Marlisiv.Ciyrofdiachdrag®0@ Rh2d 644,4972);o0r di n a n
by the exclusion of a homosexual advocacy group from a city directory of public and private
organizationgAlaska Gg Coalition v. Sullivan578 P.2d 951, 1978); and by a ban on nude dancing in

a bar(Mickens v. City of Kodial§40 P.2d 8181982).

The Alaska Supreme Court has ruled that campaign disclosure laws that require campaign contributors
and sponsors of medilvertising to report their activity do not violate the freedom of speech protected

by this section because the state has a legitimate intepsimoting an informed electoraelesserli

v. State626 P.2d 81, 1980/ECO International v. Alaska Publicfftes Commissiory,53 P.2d 703,

1988). The court has also upheld most of the provisions of a comprehensive campaign finance law
enacted by the |l egislature in 1996. The court rul ¢
campaigns was suéiently legitimate to justify impairing to some degree the rights of free speech. It
upheld a ban on contributions and independent expenditures by corporations and labor unions;
restrictions on contributions by n@asidents and lobbyists; limits on cdhtrtions from individuals,

groups, and political parties; a prohibition on padection contributions; and a prohibition on one
candidate contributing to another. However, the court rejected a prohibition on contributions prior to
an election year, andmohibition on contributions during the legislative sessttate v. Alaska Civil
Liberties Union 978 P.2d 597,999).

The right of free speech (as well as equal protection of the law) has been invoked in disputes involving
restrictions on political péies and on individual candidates who wish to get their names on the ballot.
The court has said that two factors facilitate free political speech: relatively easy access to the ballot by
citizens who want to be candidates for public office, and candidgpessenting a wide spectrum of

views. In response to a challenge by the Alaskan Independence Party, the Alaska Supreme Court struck
down the minimum requirements set by statute for independent and party candidates to secure a place
on the ballot. Indepetent, unaffiliated candidates had to present a petsigmedby votersequalin

numberto threepercentof the votescastin the precedingelection.
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To qualify as a candidate of a political party, the party had to have polled at least ten percent of the
votes cast for governor in the preceding election. The Alaska Supreme Court ruled that these
requirements were unnecessarily restric(iegler v. Miler, 651 P.2d 1, 1982; 660 P.2d 1192, 1983).

The legislature then set the thresholds at one percent and three percent respectively. These thresholds
were upheld by the Alaska Supreme Court in 2(%1&te, Division of Elections v. Metcalfi,0 P.3d

976, 2@5; see alsGreen Party of Alaska v. State, Div. of Electioh¥7 P.3d 7280089.

Disputes over methods of balloting in primary elections have also invoked rights of free speech. Prior
to 2000, Alaska had a blanket primary system. There was one tnadlet this system, and any voter
could vote for a candidate from any party. The Republican Party of Alaska sought to change this system
of casting ballots in primary elections in order to prevent voters who were registered in another party
from voting forits candidates, and it sued in federal court asserting its rights of free speech and
association under the U.S. Constitution. The state abandoned the blanket primary for two election
cycles, but a suit was filed in state court to restore the blanket grifiae Alaska Supreme court
upheld the constitutionality of the blanket priméry0D6 Ca | | a g Ra4rP.2d 1250S1096)t bat a

U.S. Supreme Court decision in 2Q@alifornia Democratic Party v. Jone§30 U.S.567, 2000), ruled

the blanket primary unewtitutional because it violated the associational rights of political parties by
requiring them to allow neparty members to participate in their primary even though they wished to
exclude norme mber s . Thi s deci sion r e n d enstitetibnal. AThe s k a 6 s
legislature responded with a primary system that used one ballot for each political party. Under this
system each party could designate who could select its ballot at the polls. That is, a party could allow
only its own registered membeis select it; voters with any registration to select it; or voters with
certain registrations to select it. After the 2002 election, which was held under this system, the Green
Party and Republican Moderate Party sued to allow both parties to appesingle #dallot, alleging a
violation of their right of free speech under this section. The Alaska Supreme Court sided with them,
ruling that the prohibition against a combined ballot was a violation of freedom of s{&tatdv.

Green Party of Alaskd,18P.3d 10542005.

Section 6. Assembly; Petition

The right of the people peaceably to assemble, and to petition the government
shall never be abridged.

This language is patterned after the First Amendment of the U.S. Constitution. The commentary on this
section by the constitutional convention commi:t
broader than in the Feder al Constituti on, whi ch
to reach the Alaska Supreme Court alleging aation of this section involved a project labor
agreement on a boroughnded construction job. Among several claims made byumion workers

was that the requirement to pay union dues and fees violated their right under this section to be free of
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Aforced association. 0 T h eLaborersiliodal Nb. 942 n.dampkiB56me r i t i n
P.2d 422, 1998).

Section 7. Due Process

No person shall be deprived of life, liberty, or property, without due process of
law. The right of all persons to fair and just treatment in the course of legislative
and executive investigations shall not be infringed.

Here the famous fAdue processod clause of the Fourt
in the Alaska Costitution. Through decades of decisions, the courts have given this clause a very broad

and expansive meaning. It does not simply mean that a legislative body must pass a law before it may

deprive someone of life, liberty, or property. It means that memgonent agency may treat a person
arbitrarily or unreasonabl y. ADue processo demand
Al aska Supreme Court has said: AThe term 6due pr oc
or reductiorto a mathematical formula. But in the course of judicial decisions it has come to express a
basic concept dEachpeuvsRearsod79 B.2dBEr1970)a w 0

Guaranteed by this provision are open and impartial official procedures agaissthgeaple, whether

they are standing trial in a criminal court, being deprived of property by an administrative agency
(Apropertyo may include a job, |l icense or prof e
investigation that may tarnish their tgption. For example, the Alaska Supreme Court ruled that the

dismissal by a school district of a ntanured teacher without the opportunity for a hearing was
unconstitutional, even though state law did not require a he@iiefols v. Eckert504 P.2d 359,

1973) . ADue processo also requires that l aws and
understand what they should not do, and for enforcement authorities to clearly recognize a violation.

For example, a municipal ordinance against toite for the purpose of prostitution was found
unconstitutionally vague because it arbitrarily subjected former prostitutes to arrest who may have been
merely fAwindow shoppi ng, (Brewnwv. MMunicipatitg of Anchoragé@ti t i ng f o
P.2d35, 1978). Many defendants and plaintiffs have challenged authorities on grounds that they were

denied due process of law, and there is a substantial body of judicial opinion as a result of these cases.

AiDue process of | awo i mlaskahrésigents aeetairighhof axdess ¢o theme ans t
courts, and agencies of government may not impose unreasonable barriers to litigation, such as filing
fees unaffordable by indigenfsee Varilek v. City of HoustohQ4 P.3d 849, 2004

The second sentencen t hi's section appears only in Al askabs

wanted the principle of due process extended explicitly to legislative proceedings. This was done in
reaction to the blustering anticommunist investigations of Senator Josepér iy in the early
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1950s. His hearings violated the basic principles of fair treatment which arestadilished in judicial
proceedings.

A violation of this sectidbpfivoldgisl®tdrsavboksad@cotheron st i t |
legislators and the Alaska Legislative Council to stop an investigation by the council into the firing of

the commissioner of public safety by Governor Palin in July 2008. The plaintiffs claimed that the
investigation violated the right of the wgrnor and other executive branch employees to fair and just
treatment. The Alaska Supreme Court dismissed the suit on the grounds that the plaintiffs did not have
standing to sue for the personal rights of other people who were fully capable of bsagiifighey

believed their rights were transgresgkdller v. French205 P.3d 292009.

Section 8. Grand Jury

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, excepn cases arising in
the armed forces in time of war or public danger. Indictment may be waived by
the accused. In that case the prosecution shall be by information. The grand jury
shall consist of at least twelve citizens, a majority of whom concurring ay return
an indictment. The power of grand juries to investigate and make
recommendations concerning the public welfare or safety shall never be
suspended.

The question of whether to adopt the grand jury system caused a measure of controversy at the
conditutional convention, and the wisdom of the decision to do so has been debated in legal circles
since. This section adopts for Alaska the use of the grand jury in serious state criminal cases. The

U.S. Bill of Rights requires indictments by a grand juryederal felony cases, but the U.S. Supreme
Court has held that this federal procedure does not apply to the states via the Fourteenth Amendment.
Thus, states are not required to use the grand jury indictment procedure; abbatfoimeluding

Alaska, fave chosen to do so.

The grand jury helps protect against the government bringing frivolous and ungrounded criminal
charges against a person. In the federal system, a grand jury of unbiased citizens must fairly consider
the evidence before the accused mayput on trial for a high federal crime. An indictment, or formal
accusation, is thus issued by the grand jury, not the prosecutor. The grand jury, like the rest of our legal
institutions, is rooted deep in the history of English jurisprudence.

While the delegates to the constitutional convention decided to incorporate the grand jury procedure
into state criminal procedures, they recognized the right of a person to waive a grand jury indictment

in favor of indictment by the prosecutor (called indictmtent  fii nf or mati ono) . Thi s
time, the grandjury in smallertownsmight sit for only a few weekseachyear.A personcharged
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with a serious crime soon after the grand jury adjourned might have to wait for most of a year before a
new grand jury would convene. Even if the accused went free on bail in the meantime, the wait was
unreasonable and conflicted with the right to a speedl rhus, an accused person might want to
waive a grand jury indictment to get on with thatter.

Critics of the grand jury process argue that it is archaic and no longer serves a real purpose. They point
to other procedural and professional safegudralsgrevent the abuse of official power the grand jury

is supposed to prevent. These critics would replace the grand jury with a less cumbersome charging
procedure.

Grand juries may investigate crime, particularly cases of vdoif@r crime and politicatorruption

where no victim is available to help police conduct an investigation. Investigative grand juries might
also study the operation of public offices and institutions, for example, the condition of jails or mental
hospitals. This type of grand justill functions in many states, including some of those which have
dropped the indicting grand jury. Delegates to the Alaska constitutional convention thought highly of
the investigative grand jury, and assured its continuation in Alaska through tlserestce of this
section.

An investigative grand jury led to impeachment proceedings against Governor William Sheffield (see
Article II, Section 20). In that case the grand jury did not choose to indict the governor, but
recommended that the legislatuwrensider impeachment. This episode led to controversy about the
release of grand jury investigation reports to the public when they do not result in indictments. The
Alaska Judicial Council (Article IV, Sections 9 and 10) studied the matter and recommyeitkdthes

for the release of such information which were adopted by the Alaska Supreme Court in its Rules of
Court.

Section 9. Jeopardy and Selncrimination

No person shall be put in jeopardy twice for the same offense. No person shall be
compelledin any criminal proceeding to be a witness against himself.

This section states the two leegtablished principles of Anglamerican law that no person may be

tried twice for the same crime (Adoubl emgneopardyo
silent in the face of criminal accusations. Both are incorporated into the Alaska Constitution virtually

verbatim from the U.S. Bill of Rights.

Constitutional protection from double jeopardy bars a prosecutor from repeatedly prosecuting a person
forr the same alleged offense. I n the words of the
protects against a second prosecution for the same offense after acquittal; it protects against a
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secondorosecution for the same offense after conviction; and it protects against multiple punishments
for the sEadervoStafegdnPs2d D026, 1980).

This protection, however, does not necessarily prevent an individual from being retriedvierthefe

a mistrial. Nor does this constitutional protection prevent the government from seeking a civil penalty
in addition to a criminal penalty for an offense, as the clause has been interpreted to apply only to
criminal proceedings.

Theright ofanaacs ed i ndi vi dual to stand silent (Ataki ni
Rights) is perhaps the bdgtown constitutional protection. It is a reaction to the inquisitorial methods

of medieval church courts. Immunity from testifying against onas®if forms the basis of modern

criminal proceedings in the United States: the accused is presumed innocent until the government
presents enough evidence to prove beyond a reasonable doubt that he or she is guilty. The government
must make its case withorgquiring the defendant tmoperate.

The privilege against selficrimination may be waived voluntarily. Confessions made freely, untainted
by any coercion or intimidation, are admissible evidence in the courtroom. Incriminating statements
made by suspég at the time of their arrest are valid only if the police made it clear to them that they
had the right to remain silent and have the right to advice of an attorney. The privilege against self
incrimination pertains only to oral statements; it does nohipit the prosecutor from using physical,
nontestimonial evidence such as fingerprints and handwsgimples.

Although the clause mentions only criminal proceedings, it has been interpreted to extend the privilege
against seHncrimination to otheryipes of government investigations (e.g., legislative investigations)
in which statements might later be used in a criminal case against the witness.

Section 10. Treason

Treason against the State consists only in levying war against it, or in adhering to
its enemies, giving them aid and comfort. No person shall be convicted of treason,
unless on the testimony of two witnesses to the same overt act, or on confession in
opencourt.

This language is taken from Article Ill, Section 3 of the federal constiuh  ( t he wor d @A St a
substituted for the originalds AUnited Stateso).
required to support a conviction; the intent was to prevent the government from prosecuting its
opponents on fabricated ahas of treason. Most state constitutions contain an identical provision.

There has never been an indictment for treason in Alaska. There is no Alaska statute making treason a
crime.
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Section 11. Rights of Accused

In all criminal prosecutions, the accused shall have the right to a speedy and
public trial, by an impatrtial jury of twelve; except that the legislature may provide
for a jury of not more than twelve nor less than six in courts not of record. The
accused is entitd to be informed of the nature and cause of the accusation; to be
released on bail, except for capital offenses when the proof is evident or the
presumption great; to be confronted with the witnesses against him; to have
compulsory process for obtaining vitnesses in his favor, and to have the assistance
of counsel for hisdefense.

This section incorporates into Alaskads <constitu
criminal prosecution that are enunciated in the sixth article of the U.SofBRIghts. All of these

safeguardd the right to a jury trial, a speedy trial, a public trial, an impartial jury, bail, confronfation

compulsory processand assistance of counddiave been delineated over the years by federal and

state courts, and considble legal doctrine exists on each one.

The right of the accused to a trial by a jury of fellow citizens anchors the judicial process in common
sense notions of justice. I n the words of the Al a:t
int he framewor k o(StatdwmBrowider4a8n6 jPu. s2tdi c9e205 , 1971) ; it i
exercise of arbitrary power, 0 and fia fundamental
constitutions of all the states and the federal govare n(@&réen v. State462 P.2d 994, 1969).
Furthermore, the institution of the jury, i ke tF
participate in the workings of our government, and serves to legitimize our system of justice in the eyes

of both the pubAlvaradoa State}86 R.2d 821t9¢1u s e d 0

A defendant has a right to a jury trial in Acr i mi
crimes that are serious enough to send someone to jail, that connote aranohadt in théraditional
sense of the term, or that may result in the | o0oss

offenses do not require jury trials. These include such things as wrongful parking of motor vehicles,
minor traffic vidations, and violations which relate to the regulation of property, sanitation, building
codes, fire codes, and other legal measures which can be considered regulatory rather than criminal in
nature(Baker v. City of Fairbank<l71 P.2d 3861970).

Alaskdd s constitutional requirement for a jury trial
the | egislature to provide for a jury ddhatishet ween
in the district courts. Delegates at the condbhal convention were mindful of the expense of jury

trials, and they were confident that six people could deliver just verdicts. (In territorial days defendants
frequently waived a jury of twelve f egardedbyj ury of
the legal community in Alaska and elsewhere as modern and progresgs/é&eatmentof judicial
matters)providedii t lary for thetrial of criminal andcivil
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cases n courts not of record may consist of | ess t|
a number of other state constitutions (including Arizona, California, Colorado and Idaho) make a
similar allowance. Thus, the delegates left the way opethéolegislature to allow smaller juries for

trials of lesser criminal offenses. Exercising the discretion given to it in this matter, the legislature has

set district court juries at six members (AS 22.15.150).

Speedy trials serve the cause of justicedveral ways. The Alaska Supreme Court has identified three

main purposes of the speedy trial guarantee: (1
of his case as evidence and witnessedsprolongador i e s
pretrial incarceration; and (3) it limits the infliction of anxiety upon the accused because -of long

st andi n g(Niakdrsanm vy Stated02 P.2d 118, 1971). However, excessive haste may subvert
justice: i Whi |l e a nnalacase must balbeotighttodrialwithin B reas@nabte timem i

due process requires that he may not be brought to trial too soon. He must be given a reasonable time
to consult with his ¢ ouJolsndbe vaStatel87tPo2d 47y 1841)Bhe e hi s
court has observed that Athe essenti &Glasgomwr edi e n
State, 469 P.2d 683, 1970). Recognizing that each criminal case has its own circumstances (including
delays sought by the defendant), the legistathas not imposed a strict quantitative definition of
Afspeedy. 0 However, the Alaska Supreme Court has
normally requires trial within 120 days of being charged. In one case, the Alaska Supreme Court found

that a prerial delay of 14 months violated the constitutional right of the accused to a speedy trial
(Whitton v. State506 P.2d 6741973).

Fairness cannot be determined unless trials are puibtieed, the AngldAmerican abhorrence of

secret trials isso ingrained that we presume all secret criminal trials are unfair (although some
exceptions are recognized, such as certain juve
attempts to employ the courts as instruments of persecution, restragesa judicial power, brings

the proceedings to the attention of key withesses not known to the parties, and teaches the spectators
about their government and gi vegRLRW Statef87 LA i denc e
27,1971).

The guaratee to a public trial gives the media extensive, but not totally unfettered, access to the
courtroom. Coverage of the crime and information about the suspect that appears in the mass media
create a potential source of bias for or against an accused .p&tsiahbefore a judge or jury exposed

to sensational pr&ial publicity may not be a fair trial. In these situations it may become necessary to

move the trial away from a community saturated with prejudicial press coverage(adol ed fic hancg
of vente 0 ) .

Seeking a fair trial by removing a case to another jurisdiction may well be justified by the
circumstances, but it must be done with circumspection. According to the longstanding doctrine of
Avicinage, 0 | ocal t r i a lisancafrom the aopreunity where thecrimer i al s
occurs. Distant trials are not, in effect, public trials, and their verdicts do not rest on the common
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sensgudgment of the local populace. (One of the grievances of the American colonists against the king

of England, expressed in the Declaration of I ndep

tried for pretended of dinesnasbecusadi)lacks hnsesplciarégsirenentn st i t u

for a jury trial within the county or locale where the crime was committed. The federal constitution and

most state constitutions contain such language. The sixth article of the U.S. Bill of Rights gsarante

the right to an impartial jury trial fof the stat
. .0 The Al aska Legislature has specified in

from place to place within a judicial digt or to another judicial district (A22.10.040).

Even a local trial may not be impartial if the composition of the jury is poorly representative of that
community. These concerns led the Alaska Supreme Court to order a new trial for an Alaska Native
convicted by an Anchorage jury of a crime committed in the rural community of Chignik. The court
found that the urban culture of Anchorage was fundamentally dissimilar from that of Chignik, and the
jury was representative only of Anchorgg@dvarado v. Stee, 486 P.2d 891, 1971).

In a similar case the state supreme court denied a new trial to a rural Alaska Native convicted by an
Anchorage jury, but here the defendant was instrumental in moving the trial away from Dillingham,
the regional center closestttwe village in which the crime occurré@lugatuk v. State§26 P.2d 95,

1981). The court has not been sympathetic to claims that a jury must include members of the subgroup
to which the accused belongs (for example, the Russian Orthodox Chielyiw. State, 652 P.2d

112, Alaska Ct. App., 1982). Generally speaking, the state and federal courts have held that juries must
be selected randomly, so that no identifiable groups are excluded from the selection process (see, for
example,Erick v. Statep42 P2d 821, Alaska Ct. App., 1982). Thus, juries drawn in a manner that
excludes a specific racial minority are unconstitutional; but awlatie jury properly drawn that
convicts a member of a minority racenis.

The protecti on i nusélé erntitiedtobe informedlofatte nafute larel caase of the

accusationo in a cri minal-American quéspradenneg withoat sughx i o mat i
knowledge the accused person could not mount a defense, nor would there be an ascertairatle stand
of gquilt. Laws may be so vague (e.g., a prohibiti

know what constitutes criminal conduct, and is, in effect, deprived of the right to know the nature and
cause of the charge. As such, they are repudodhis constitutional provision.

Unlike the U.S. Constitution, most state constitutions guarantee the right to bail in addition to protection

against excessive bail (see Section 12 below). Bail is a sum of money posted by a person who has been
arrestedit is forfeited to the court if the person does not appear at trial or otherwise abide by orders of

the court. The right to release before trial inheres in the fundamental notion that an accused person is
innocent until proven guilty. That is, a defentgimould not be incarcerated for a crime until after guilt

has been established. Also, a person accused of a crime must be free before trial to prepare a defense.
The exception in this section for dcapital cri mes
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death penalty may be imposed. Because the death penalty was abolished in Alaska in 1957, all criminal
offenses carry the right to bail.

Al askabs Supreme Court has ruled that the righ
constitution applies only to the period before trial; it does not extend to thegrosttion period (for

example, between conviction and sentencing, or pgndi hearing to revoke probatioState v.
Wassillie,606 P.2d 1279, 1980/artin v. State517 P.2d 1389, 1974). It also has ruled that the right

to bail does not mean an indigent person has a right to be released on his or her own recognizance
because th person cannot afford to post bdReeves v. Statél1l P.2d 2121966).

There have been several unsuccessful attempts in the legislature over the years to amend the bail
provisions of this section to restrict the right of bail for repeat criminal défien

The right of an accused person to be fAconfront
opportunity to dispr ove -ekadmmatiogp dthae is, moynthen defersdantc a s e
guestioning hostile witnesses). This constitutional proteatfaonfrontation applies to documentary
evidence as well as to testimony by individual s.
of the defendant. First, it guarantees him the opportunity to-es@sgrine the witnesses against him so

as b test their sincerity, memory, ability to perceive and relate, and the factual basis of their statements.
Second, it enables the defendant to demonstrate
the defendant so that the inherent veracity 6ffe wi t ness is di splayed in tt
(Lemon v. Stat&g14 P.2d 11511973).

Hearsay evidence (statements made by persons who do not appear as witnesses in court) is unacceptable
because it violates the right of confrontation. Fomepie, in the trial of two men accused of robbing a

bar, two police officers testified that they hea
that the two men were the robbers. Neither Mr. Hyatt nor the third person testified at thadrial

therefore they could not be cressamined. The Alaska Supreme Court ruled that the testimony was

classic hearsay evidence that violated the right of confront@ioe v. State558 P.2d 636, 1977).

The constitutional right of confrontation in ttiection applies only to criminal proceedings. However,

the state supreme court has declared that it is
procedures, such as a hearing to revokrentamd dri ver
crossexamine witnesses is one right, founded upon due process and fundamental fairness, which civil
def endant (Fhomev. Depajtnoeyt of Public Safety4 P.2d 1326, 1989).

The right of an accused peorbstoan nfitnog hwai vten ecsosnepsu |isno
it possible for a defendant to summon to trial (by subpoena or court order) persons and documentary
evidence needed to establish innocence. Without this right of compulsory ptbeess
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defendant would be no match for the state, which can rely on ample legal and financial resources to
bring its case to the courtroom. Judges are allowed to exercise discretion over the reasonableness of
requests for witnesses and evidence under thiggion.

The right of an accused person fAto have the assis
from an unjust conviction that may result from a lack of understanding of the law and the workings of

the judicial system. Without assistarafecounseli even t he intelligent and edu
be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence
irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge agéguatel
prepare his defense, e \JAerandervcCityphAndneagdp@mPi2d 918, per f e ct
1971).

If the defendant cannot afford to hire a lawyer, the state must hire one or drop its case. In Alaska,

indigent defendants are representedbloyyers working for the Public Defender Agency, an executive

branch agency funded by the state government (AS 18.85). The courts have said that this representation

may not be perfunctory: AThe mere fact counsel
constitutionally guaranteed assistancéishefivhe assi s
State 523 P.2d 4211974).

Before taking a statement from a person who has been arrested, the police must inform the person of
the constitutional ght to remain silent and to be assisted by a lawyer appointed by the state if necessary
(the secalledMirandarights, after the U.S. Supreme Court case that enunciated these principles). The
court must be satisfied that a person who waived these righs® dinowingly and voluntarily.

To be meaningful, a | awyerds assistance often must
courts have required that defendants be represent
be as earlyas a preindictment lineup of suspects immediately after a crime (see, for exslienik,

v. Stated23 P.2d 686, 1967; aidlue v. State558 P.2d 636, 1977). Roberts v. Stat@58 P.2d 340,

1969), the Alaska Supreme Court ruled that the defendasuneonstitutionally denied his right to

counsel when he reluctantly gave handwriting samples to police after they refused his request to consult

his lawyer.

Section 12. Criminal Administration

Excessive bail shall not be required, nor excessive fineaposed, nor cruel and
unusual punishments inflicted. Criminal administration shall be based upon the
following: the need for protecting the public, community condemnation of the
offender, the rights of victims of crime, restitution from the offender, andthe

principle of reformation.
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The first sentence of this section is drawn verbatim from Article VIl of the U.S. Bill of Rights. The
second sentence was amended in 1994 khynwdchadginm
Acommunity condemnati on of t he of fender , t he r
of fender . 0

There has been little litigation over the constitutionality of fines and bail at either the federal or state
level. The provision is uralstood to mean that bail may not be set higher than the amount necessary
to assure the def @ohdRoay. Btatel8p P.2dste h9T18. Thad, a judge nay
not seek to keep a person incarcerated by setting an unreasonably high bail.

Same state constitutions contain, in addition to or instead of a prohibition against cruel and unusual
punishment, an explicit requirement that penalties be scaled to the offense. The Alaska Supreme Court

has said that this section does not require punistsntere strictly proportional tthe seriousness of

the crime, but it (along with Article |, Section 1) requires that they not be grossly dispropo® e (
v.State390 P. 2d 433, 1964). While a definicludesn of 7
torture and other forms of barbarous treatment, it has been expanded over the years to encompass such
things as the denial of essential medical treatment and psychiatric paisoteers.

An Eskimo convicted of murder claimed that his imprisonment in any facility other than the Bethel jall
amounted to cruel and unusual punishment because he spoke Yupik and virtually no English, ate a
Native diet which was unavailable in other prisons, aadl fo experience outside the traditional life

of Natives in southwest Alaska. The court was unsympathetic to his(@aimham v. Stat&h85 P.2d

526, 1978), as it was to the claim by another prisoner that the denial of conjugal visits was a form of
crueland unusual punishmefiicGinnis v. Steven8§43 P.2d 12211975).

The second sentence of this section was amende
administration shall be based on the principle of reformation and the need for protecting thé i ¢ . 0
Underlying the change was a pervasive opinion that the courts had tended to put the interests of the
prisoners ahead of those of the public. The commitment to reformation in this section has no counterpart

in the U.S. Constitution. It expressegragressive ideal of incarceration that became popular in the late

1800s. Several other state constitutions recognize a right to humane and rehabilitative treatment in

prison. For exampl e, Oregonb6s c ons teipunishmenbofi , Ar t i
crime shall be founded on the principles of refoc
The record is clear that in embracing the princi
convention did not intend to abolish capifainishment (by using the argument, in the words of

Del egate George McLaughlin, Aithat you cannot r e
t hat the reformation | anguage fAwas more ofr | es:

Nonetheles, the Alaska Supreme Court has interpreted it to mean that state prisoners in Alaska have

29



Article |

a constitutional right to rehabilitation servi¢gist v. Statg84 P.2d 38, 1978). This right was clarified

in the Abrahamcasethe Eskimo who failed to convince the court that his incarceration outside of the
Bethel area was unconstitutional did convince the court that he had a constitutional right while in prison
to rehabilitative treatment for his alcoholism, as such treatmastthe key to reforming his criminal
behavior(Abraham v. Stat&85 P.2d 5261978).

Prior to the 1994 amendment, Al askads supreme cou
said were inherent in the original twin constitutional principlegrisoner reformation and public
protection. Known as the fAChaney <criteria, o thes

noncriminal member of society, isolation of the offender from society to prevent criminal conduct

during the period of confament, deterrence of the offender himself after his release from confinement

or other penological treatment, as well as deterrence of other members of the community who might

possess tendencies toward criminal conduct similar to that of the offender, camdumity

condemnation of the individual offender, or in other words, reaffirmation of societal norms for the
purpose of maintaining r(Staep. Cloanedi7®.2d4dlhlO70nThusms t h e m:
the supreme court had established commumitdemnation of the offender as a sentencing objective

prior to the adoption of the amendment in 1994. It has declared that this objective may not be used as

a guise for retribution, which ISmesthersu. Staté/@8ce i n Al
P.2d 1062, 1978).

The court has upheld presumptive sentences adopted by the legislature (AS 12.55.125) against
challenges that they conflict with this section of the constitution and that they unconstitutionally
infringe on the power of the judiciafiell v. Statef42 P.2d 1361, Alaska Ct. App., 1982).

Admi ni stration of Al askab6s prisons has been influ
prisoners against the state alleging that overcrowding and other substandard prison coral#ieds vi

state statutes and regulations as well as federal and state constitutional provisions, including this
section. Originally filed in 1981, the suit followed the pattern of such suits in many other states. It
spawned an enormous amount of litigatiod aagotiation that eventually ended in a consent decree in
1990. The agreement in thidleary case contained guidelines and standards for operating prisons,
established ceilings on prison populations, enumerated rights and opportunities of prisonéies] speci
procedures for handling grievances, and guaranteed the availability of rehabilitation pr@jesms

v. Smith Final Settlement and OrdeNo. 3AN-81-5274 CIV, 1990; see alsmith v. Cleary24 P.3d

1245, 2001). Unhappy about the court orders stagiinom theCleary case, the legislature adopted

in 1999 the Alaska Prison Litigation Reform Act (AS 09.19.200) that sharply curtails the ability of the
courts to intervene in the administration of prisons throughligétion.

For a discussion ofghts of crime victims, see Atrticle I, Section 24.
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Section 13. Habeas Corpus

The privilege of the writ of habeas corpus shall not be suspended, unless when in
cases of rebellion or actual or imminent invasiorthe public safety requires it.

A writ of habeas corpus is a means by which a person in jail may have the legality of his detention
reviewed by a court. It is not a device to determine guilt or innocence; rather it is intended to determine
whether due praess was observed when a person was jailed. This is perhaps the oldest and most famous
safeguard of personal liberty in the Anglaerican judicial tradition. Protection from the suspension

of the writ of habeas corpus is found in the U.S. Constitutiorigqlart, Section 9) and the other state
constitutions. This version differs from convent
or imminento before invasion to account for the

Section 14. Searches and Seizwe

The right of the people to be secure in their persons, houses and other property,
papers, and effects, against unreasonable searches and seizures, shall not be
violated. No warrants shall issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched, and the person
or things to be seized.

Here is the searehndseizure article of the U.S. Bill of Rights (Article 1V), with the addition of the
words fand ot her pr op e rdughthiseonsttutianbl pretecton hapatitimest u a t i
resulted in popular outrage when felons have gone free because evidence of their guilt was obtained
illegally by the police, it is one of the bulwarks of personal freedom. People living under totalitarian

regi mes who fear a knock on the door in the midd
primary purpose of the constitutional guarantees furnished by this section is the protection of personal
privacy and dignity against unwarranted intrusion by e ~ 8Mo@d$ &Rbhde, Incorporated State,

565 P.2d 138, 1977).

Many criminals have, not surprisingly, appealed their convictions on the grounds that the evidence used
against them violated this constitutional safeguard. Thus, the provision dexgjoame a great deal of
judici al interpretation over the years to defi n:¢
meaning of fAsearcho has had to be established)
with the underlying principlef personal privacy.

Evidence which has been seized unreasonably may
doctrine that has thwarted many criminal convictions. The doctrine is not meant to protect against
conviction of innocent people; itisat her |, in the words of t he Al asKk:
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device to curb improper police conducqqNoreauvd t o pro
State 588 P.2d 275, 1978).

To obtain a search warrant from the court, or to arrest (seize) a criminal suspect, the police must have
more than good intentions: the facts and circumst
warrant a man of reasonable caution to believedghat of f ense has been or is b
federal standard cited in numerous state cases, for ex&midev. State, 543 P.2d 1211, 1975).

The courts have delineated several exceptions to the general rule that a warrant must be in hand before
thepd i ce may search a person or a personbs belongin
property, a search in hot pursuit of a fleeing felon, a search to avoid destruction of a known seizable

item, a limited pré ncar cer at i on ddearch enddrtakenywith veluntany cohsent, a
search in the rendition of emergency amésd, a Astop

At the Alaska constitutional convention, the delegates seriously considered, but finally rejected, an
additonal clause that would have extended this protection from unreasonable searches and seizures to
include freedom from electronic surveillance and wiretapping. In the end, the delegates decided not to

risk unnecessary restriction of legitimate law enforaanaetivities, and they trusted the legislature to

establish safeguards against official abuse of electronic surveillance. However, the lingering
apprehension of threats to personal privacy from
p r i vamengdraent (Section 22, below) adopted in 1972. This amendment became a partial basis for

the Alaska Supreme Courtédés adopting a rule requir
electronic monitoring situationState v. Glas$83 P.2d 872, 19%j.

Section 15. Prohibited State Action

No bill of attainder or ex post facto law shall be passed. No law impairing the
obligation of contracts, and no law making any irrevocable grant of special
privileges or immunities shall be passed. No convictioshall work corruption of
blood or forfeiture of estate.

Article 1, Section 10 of the U.S. Constitution prohibits states from passing laws of the type mentioned
in the first two sentences of this section. Thus, the first two sentences are technicalssaryec
because of the federal constitutional ban, but this reaffirmation of the prohibition nonetheless appears
in most state constitutions (often in the legislative article because it limits the scope of legislative
action). A bill of attainder is an aof the legislature that singles out a person or a group of people for
punishment without a trial. Bills of attainder are prohibited because prosecutions are the business of
the judicial system with its many procedural safeguards, not of the legislatiseofBittainder are a

rarity, but an instance of one occurred in Alaska. A member of the senate finance committee inserted
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arider in the 1980 appropriation bill that eliminated the position control number (a state personnel
number assigned to an individual) belonging to an agency administrator whom the senator wanted
removed. In a letter to the governor the attorney genevidextiagainst acting on the rider because it
was legislative punishment of a specific individual and therefore amounted to a bill of attainder.

An ex post factdaw is one that makes a crime an act that was innocent at the time it was committed,
or increases the standard of punishment for a criminal act after the crime was committed. Without this
constitutional protection, citizens would be vulnerable to vengeful prosecutors or legislatures. Also, the
dictates of due process demand that people knloether their actions are considered criminal and, if

so, the severity of punishment they may suffer as a result.

Litigation at the federal and state levels ogripost factéaws has primarily concerned measures that

stiffen criminal penalties. For exatepin Alaska, a person whose driving license was revoked for three
years after a third drunk driving conviction argued that the penalty was unconstitutional because his
first two convictions occurred before a new presumptive sentencing law set-gelirevocation for

the third offense. The Alaska Supreme Court, citing federal precedent, stated that thyeahree
revocation should be considered the sentence for the latest crime, which was more serious because it
was a repetitive one, not for the earleimes. Therefore, the presumptive sentencing law did not
amount to arex post factdéaw (Danks v. Stat€g19 P.2d 720, 1980; also s€arter v. State625 P.2d

313, Alaska Ct. App., 1981). In another case, the Alaska Supreme Court ruled that a nea fiodic

sexual abuse could be prosecuted under a law that extended the number of years a person can be held
liable for that crime (the statute of limitation), even though he could not have been indicted had the old
statute of limitation been still in effe(State v. Creekpauriis3 P.2d 1139, 1988). The court upheld a
statute denying permanent fund dividends to convicted felons when challengegkgsoahfactdaw

by a felon who was convicted before the law was adof@edg v. Anthony16 P.2d 1377,991), and

it al so upheld the statebs ez postfacddhbllengedby a manegi st r
convicted of a sex offense before the act took effeattérson v. StateQ85 P.2d 1007, Alaska Ct.
App.,1999).

The federal prohibition againhstate laws impairing the obligation of contracts was originally intended

to block legislation that forgave debtors their debts. Seeminghefahing, this prohibition has been
interpreted over the years in federal and state-flaska) cases to rendirfar less a barrier to state

action than it appears on its face. States may, and frequently do, adopt laws that interfere with the
obligation of contracts when the laws are intended to protect the public health and welfare or the
economic interestof h st at e. For exampl e, the taking of opr
domain (see Section 18 below), state tax laws, and state economic regulations often impair existing
contracts, but they are nitiegal.

A constitutional prohibition on grantsf special privileges or immunities is found in many state
constitutions and was present in the Territorial Organic Act of 1912 (see also Article I, Section 19).
Its genesis was the proclivity of nineteenth century legislators to dispense favors tois{ezekts.
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The provision has not been interpreted to mean, however, that laws may never selectively confer

benefits on certain groups or classes of people. That laws benefit members of society differentially is
notobject onabl e, provided there is a rational and | eg
protectiono clause does not prohibit | aws from aff
state and local governments from issuing francHsethe operation of public utilities, transportation

services and other businesses. (Such franchises are, among other things, terminable and revocable.) The
ficommon useo cl ause of Article VIII, Seeusd on 3 pr
of naturalresources.

A provision comparable to the last sentence of this section is not found in the U.S. Condbituiiion,

appears in some 20 state constitutions. ACorrupti c
doctrine under which a person convicted of treason or a felony lost his estate to his lord and could not

inherit property from his ancestasspass it on to his heirs. The principle is now lergcognized that

the punishment for a crime should not reach beyond the guilty individual, nor should it affect the right

to property that has been or will be acquiegitimately.

Section 16. Civil Suis; Trial by Jury

In civil cases where the amount in controversy exceeds two hundred fifty dollars,
the right of trial by a jury of twelve is preserved to the same extent it existed at
common law. The legislature may make provision for a verdict by noess than
three-fourths of the jury and, in courts not of record, may provide for a jury of
not less than six or more thariwelve.

Many state constitutions guarantee the right to a jury trial in both civil and criminal cases in the same

breath. (Thelllmi s Consti tution is typical: fAThe right of
inviol ate. 0) However, Al askabs constitution guar e
Section 11, and in civil casésre.

The point of departureofr t hi s section is Article VII of the U.
suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by

jury shall be preserved . satisbaButohhesdbbegatue
for Asuits at common | aw, 0 and fAa jury of twelveo
cases be Apreserved to the same extent as it exist
of avoiding the creation of a new right to a jury trial where one was not already recognized. The
delegates debated at some length the wisdom of establishing a minimum dollar figure in the
constitution, but in the end they decided that only by doing so vitbeld effectively guarantee the

right to a jury trial. (Otherwise, the legislature could set the threshold at such a high level that many

people would bexcluded.)
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The practice of allowing jury verdicts t#ss than unanimity in civil cases is not unusual. The Missouri
Constitution, for example, allows verdicts by #itirds majority, and the New Jersey Constitution by
five-sixths. Also, in territorial Alaska and elsewhere, it was common practice to allbwases to be

heard by juries of fewer than 12 in the lower courts. The Alaska legislature has specified a jury of six
in the district courts for civil and criminal cases (AS 22.15.150), and it allowsifitles of any jury to

render a verdict in civitkases (AS 09.20.100).

Section 17. Imprisonment for Debt

There shall be no imprisonment for debt. This section does not prohibit civil
arrest of absconding debtors.

This protection is found in most state constitutions. It reflects the common law abkoge of fidebt o
prison. o0 The U.S. Constitution does not contain
but an attempt at such imprisonment would probably run afoul of the due process clause and the
protection against cruel and unusual phmisnt.

At the Alaska constitutional convention, the committee draft of this section contained an exception for
fraud, which is found in most other state constitutional versions of this protection. But the delegates
preferred the exception for abscondireptbrs, which is found in three other state constitutions. They
did not want to shield from the law those who skipped town without paying their bills, even though
they had the money to pay. Generally speaking, courts have interpreted this protection from
imprisonment for debt to apply only to debts arising from private contracts. Thus, for example, it does
not apply to willful avoidance of fines and similar criminal penalties, nor does it apply to the defiance
of court orders to pay child support or divosettlements.

Section 18. Eminent Domain

Private property shall not be taken or damaged for public use without just
compensation.

Eminent domain is the inherent right of government to take private property for a public purpose.
Al as k abs hemreguires theustate gomernment to compensate fairly the owners of property it
condemns under the power of eminent domain (see also Article VIII, Section 18). Every state
constitution and the U.S. Constitution (Fifth Amendment) require just compengatioa owner of
property condemned by the government.

The most common eminent domain action is the acquisition of tafhtsy for road and highway
construction, although the power is occasionally exercised to acquire land for schools, public
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buildings, pipelines and utility transmission lines. There is substantial statutory law governing its use
(e.g., AS 09.55.240). The state has delegated its power of eminent domain to municipalities, public
corporations, angublic and private utilities, but all are bound by this requirement to pay just
compensation.

APropertyo taken by the state is wusually Il and, bu
and even intangible property. For example, the AlaskacBug Court ruled that a lawyer could not be
required to provide counsel to an indigent def enc

pr op €elisi v. Alaska Superior Couit40 P.2d 437, 1987). However, the court two years later
deniedaclaem by state workers that the executive brancht
37.5 to 40.0 hours after an impasse over a labor agreement) constituted an unlawful taking of property

under this sectiofAlaska Public Employees Assn. v. Departtraf Administration,/76 P.2d 1030,

1989).

The definition of a fAtakingd of private property
do something that indirectly diminishes the value of private property, and the owners may demand
compensation for this smal | ed Ai nver sHere theoprodhlenmis ¢hat igovernments

routinely adopt regulations in the interest of public health and safety that indirectly cost people money.

Zoning ordinances and building codes, for example, burden property owners economically. Can the
exercise ofthgover nment 6s police powers constitute a fit
compensated? It can if the effect is confiscatory or unduly heavy. These issues were presented in a suit
brought after the state changed to-@rey the flow of traffic in frmt of a business that depended on

easy accessibility to vehicle traffic. The Al aska
noncompensable exercise of the police power and a
but did not consideihe flow of traffic in front of a business a property right that required compensation

(B & G Meats, Incorporated v. Stat@)1 P.2d 252, 1979). However, the court agreed with the claim

t hat airplane noise caused byrtrinhay anotinted wdhe constr
condemnation of an aerial easement, thus lowering the value of residential prSpetetyv( Doyle

735 P.2d 7331987).

fiDamaged to property by the state is to be compen
half of the state constitutions include damage in their requirement for eminent domain compensation;

damage is not included in the Fifth Amendment of the U.S. Constitution.) There has been little judicial
interpretation of this term. The Alaska Supreme Courshas however, that it includes the temporary

loss of profits from a business that must be relocated because of an eminent domain action by the state

(State v. HammeB50 P.2d 820, 1976; see aBakke v. Stater44 P.2d 655,987).

The Alaska SupremecCurt has defined fijust compensationo to
Al aska is that o6fair market value,d® or the price
is the appropriate me a(State g Alaska Corjemtad Devetopmamt e ns at i o
Corporation,630 P.2d 977, 1980). The property owner is entitled to an appraisal of fair market value

36



Declaration oRights

at the highest and best use of the property, but not to a valuation based on a spadulativee. Nor

may the property owner assert a value based on the use to which the property will be put by the state:
Ailt is a basic tenet of eminent domain | aw that
lost and not by what the condemiioa s g €Gachkstetieov. Staté,18 P.2d 5641,980).

Section 19. Right to Keep and Bear Arms

A well-regulated militia being necessary to the security of a free state, the right of
the people to keep and bear arms shall not be infringed. Thadividual right to
keep and bear arms shall not be denied or infringed by the State or a political
subdivision of the State.

The second sentence of this section was added by amendment in 1994. It makes explicit that the first
sentence, which comes dirlgctrom the Article 11 of the U.S. Bill of Rightreates a personal right to

possess a firearm unconnected with service in an official militia. U.S. Supreme Court decisions in 2008
and 2010 accomplished the same purpose as the 19
state courts have ruledmsistently that these constitutional guarantees do not prevent states from the
reasonable regulation of firearms, such as requiring registration of handguns, prohibiting convicted
felons from possessing firearms, and prohibiting concealed weapons. Bha Slaurt of Appeals has
upheld the stateds prohibition @VisanvrSat0fPe3d ons po
565, 2009. It has also ruled that a state law prohibiting a felon from living in a house where there is a
firearm, and a sta law prohibiting an intoxicated person from possessing a firearm, do not violate this
section Morgan v. State943 P.2d 1208, Alaska Ct. App., 1997; @ibison v. State930 P.2d 1300,

Alaska Ct. App.1997).

Section 20. Quartering Soldiers

No memberof the armed forces shall in time of peace be quartered in any house
without the consent of the owner or occupant, or in time of war except as
prescribed by law. The military shall be in strict subordination to the civil power.

This archaic provision alob the quartering of soldiers is derived from Article 11l of the U.S. Bill of

Rights. (The subject was a grievance of the American colonists against British rule.) Most states have

a similar provision, and its inclusion in the Alaska Constitution revkealsttong influence of tradition

on the convention delegates. This section requi
Only four constitutions contain this additional requirement, but its significance is academic since there

has never beem serious state or federal case alleging a breach of this gititeation.
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The second sentence has no direct counterpart in the U.S. Constitution, but the principle is embodied
in the federal provision that thpeesident is the commander and chief of the army and navy (Article I,
Section 2). Virtually all state constitutions contain a similar statement, which expresses a basic tenet of
democratiggovernment.

Section 21. Construction

The enumeration of rightsin this constitution shall not impair or deny others
retained by the people.

That Article | may omit mention of some rights does not mean that these rights are surrendered by the

people. This provision is common in state constitutions, and it is a pemegognized by Article Nine

of the Bil/l of Right s: AThe enumeration in the Co
deny or disparage others retained by the people. o
or federal courtdn Alaska, it has only been recognized as protecting the right of representing oneself

in court proceedings. The Alaska Supreme Court allowed a prisoner to act as his own attorney in post
conviction proceedings, provided that he was capable of presergingde in a rational and coherent

manner, he recognized what he was giving up by declining the assistance of counsel, and he could
conduct himself with a minimum of courtroom decor
enacted and became efiget the right of selfepresentation was so well established that it must be
regarded as a r i gh{McGrackertvaStarbd&P.20 85, 187M)e peopl e b O

Section 22. Right of Privacy

The right of the people to privacy is recognized and shatlot be infringed. The
legislature shall implement this section.

This section was added to the constitution by amendment in 1972. It was prompted by fear of the
potential for misuse of computerized information systems, which were then in their irdeheyates

to the constitutional convention 16 years earlier had also been concerned about the potential for
technological intrusion in the lives of ordinary citizens, but then the fear was electronic surveillance

and wiretapping. They considered, but ulitely rejected, inclusion of the following language in the
section dealing with unreasonabl e searches and se
not be invaded by use of any electronic or other scientific transmitting, listening or smandimg

device for the purpose of gathering incriminating evidence. Evidence so obtained shall not be
admissible in judicial or legislativee ar i ngs . 0
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In the early 1970s, the Alaska Department of Public Safety developing the Alaska Justice
Information System, a computerized database of information on the criminal history of individuals.
Fearful that such a system was the precursor of
legislators respondadlith this constitutional amendment, which was handily ratified by the voters.

Alaska is one of a small group of states with a constitutional right of privacy: similar provisions can be
found in the constitutions of Arizona, California, Florida, Hawdliindlis, Louisiana, Montana, South

Carolina and Washington. (Some of these were added by amendment at approximately the same time
as Al askads.) The U. S. Constitution does not <co
years the U.S. Supreme @b has ruled that basic privacy rights are inferred from the First, Third,

Fourth, Fifth and NintiAmendments.

Like other basic constitutional rights, the right of privacy is not absolute. Reasonable interferences with
privacy are tolerated, as are, &xample, reasonable restraints on the right of free speech. To judge the

acceptability of government interference with ci
applied in other cases where it is alleged that the state has trampled @ personi ght s : t he
significant the right involved, the more i mportae

law or regulation.

The first major judicial interpretation of the new constitutional right of privacy in Alaska arose from a

case not involving electronic intrusion but the use of marijuana in the home. In this landmark case that
overturned a state law making it illegal to possess marijuana under any circumstances, the Alaska
Supreme Court found privacy in the home to be of tigadst importance and the most deserving of
constitutional protection, and it found the st at
of marijuana to be less than compellifRavin v. State537 P.2d 494, 1975). In subsequent cases,
however the court upheld the state laws against the possession of small amounts of marijuana in public
(saying the right of personal privacy in public places is of lesser constitutional signifiGahgarde

v. State 543 P.2d 206, 1975) and against the possessi small amounts of cocaine in the home
(saying the harmful societal effects of cocaine
substance, even in the honState v. Ericksorg§74 P.2d 1, 1978). The supreme court upheld a Juneau
ordinance that prohibited smoking in private clubs that served food or alcohol. The court said that a
club was not an extension of the home, and that the ordinance did not violate the state constitutional
right to privacy(Fraternal Order of Eagles v. City ari®brough of Juneal254 P.3d 348011).

Al askads constitutional right to privacy has al
abortion. In 1992, the governing board of a private hospital in the city of Palmer adopted a policy to
prohibit abortions in their facility, relying on a state law that said neither a person nor hospital would

be I'iable for refusing to participate in an abor
the Alaska Supreme Court said that the hospitdlich was licensed by the state and received
substantial amounts of public money, must allow abortions to be performed, and the portion
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of the state law upon which the board relied was unconstitutjgaliey Hospital Assciation v. Mat

Su Coalition for Choice948 P.2d 963, 1997). In subsequent cases the court ruled that reproductive

rights protected by this section extend to min&@tate v. Planned Parenthood of Alask&,P.3d 30,

2001, and 171 P.3d 577, 2007). At ssuithese cases was a 1997 state law requiring a minor to obtain

her parentdés consent in order to obtain an aborti
right of privacy, but suggested t haparentsprioraov si mpl y
an abortion would not offend the privacy protections of this section. A law requiring parental
notification was adopted by an initiative that appeared on the ballot at the primary election on August
24,2010. (Another courtdecisiondealy wi t h aborti on, which prohibited
from denying medically necessary abortions to needy women, was decided on the basis of a violation

of the equal protection clause of Section 1 of this articleS¢ate v. Planned Parenthood Alaska,

28 P.3d 904, 200}1.

Most privacy cases arise in the context of searches and seizures (see Section 14 above). Of these, a
leading case iState v. Glas§583 P.2d 872, 1978), in which the Alaska Supreme Court ruled that the

state could not usesavidence a recording, made without a warrant, of a conversation between the
defendant and an informant who possessed a wireless transmitter. Although the U.S. Supreme Court

had ruled that recordings of this type were admissible evidence, the Alasken8 @wart found that

Al askabs constitutional protection was broader t
constitution: AfWere that not t he case, t here wou
Eighteen years aftéBlass the court ofappeals ruled that a warrantless, surreptitious video recording

without sound also violated the right to priva8tdte v. Page911 P.2d 513, Alaska Ct. App., 1996).

In these and similar cases the court uses a test enuncigidssthat asks if the dendant had a

reasonable expectation of privacy in the place and activity at issue. For example, the court has
determined that fishermen do not have a reasonable expectation that catches stored in the holds of their
vessels will be protected from warrasgesearchg®ye v. Stateg50 P.2d 418, Alaska Ct. App., 1982).

A theater box office employee caught stealing on a hidden surveillance camera did not have a
reasonable expectation of privacy selling tickets to the pubbiev(es v. State23 P.3d 1168, Z11).

Section 23. Resident Preference

This constitution does not prohibit the State from granting preferences, on the
basis of Alaska residence, to residents of the State over nonresidents to the extent
permitted by the Constitution of the United States.

This section of Article | was passed by the legislature and ratified by the voters in 1988. It was intended
to prevent the equal protection clause of Article I, Section 1 from becoming a snag in state courts for
| ocal hire (al soreef el & thadis, legidlatioa thal wolldgvé @mefehence

to job applicants who are residents of the state. Efforts by the legislature to impose a local hire law on
employers had been repeatedly frustrated in the courts.

40



Declaition of Rights

The first Alaska hire effort to be declared unconstitutional was a set of regulations promulgated prior
to 1972 under the State Personnel Act (AS 39.25) that gave a preference in the filling of state
government positions to Alaskans whadhlived in the state for 12 months or more. The Alaska
Supreme Court nullified the regulations in 1973 on the grounds that they unreasonably restricted
interstate travel, a fundamental right protected by the privileges and immunities clause of the U.S.
Constitution(State v. Wylie516 P.2d 142, 1973).

In 1972, the | egislature adopted two Al aska hir e
State Leases, 0 a provision of the |l and | aws req
or right-of-way permits for oil or gas pipelines, to contain a clause giving a preference to qualified
Alaskans in employment arising from the lease or permit. An Alaska resident was defined as a person

who had been physically present in the state for i2tilnso who maintained a place of residence in the

state, who was registered to vote, who had not claimed residency elsewhere, and who intended to be a
permanentesident.

Not long after the Alaska Department of Labor began to enforce the measure by issuing residency cards

in 1975, a suit was brought by several nonresident workers who argued that the law violated the equal
protection clauses of the state and federal cotistitiand the privileges and immunities clause of the

federal constitution. The Alaska Supreme Court ruled that theyesre durational residency
requirement violated the privileges and immunities clause of the federal constitution, but it did not find
thepreference for residents over nonresidents offensive to either the state or federal constitutions. The
court justified Alaska hire by the principle the
resour ces (Hidkliav. Orback5686W 24189, 1977).

The statebs high court decision was appealed to
unanimous opinion of the justices. They held that the Alaska hire law violated the privileges and
immunities clause of the U.S. Constitun. The court said the state failed to show that nonresidents
were a source of Alaskabs high unempl oyment (in
training and geographic remoteness from job opportunities). Moreover, the law was ot rglyff

related to the ostensible problem of nonresident competition for jobs (the law discriminated in favor of
empl oyed Al askans as well as unemployed Al askan
was insufficient justification for discriminain against nonresidents (the law affected employers who

had no connection with the statebds oil and gas,
relationship with the state, and received no payment from the state). The U.S. Supreme Caurt wrote
il f Al aska is to attempt to ease its unempl oy me
discriminate against nonresideditagain, a policy which may present serious constitutional
guestiond the means by which it does so must be more closédyedito aid the unemployed the Act

i s i nt end éHicklinvoOrieekh7e fEd.2d 8971978).

The other Alaska hire law enacted in 1972 was AS 36.10, which required that 95 percent of the work
force on statéunded construction projects bena fde Alaska residents. In 1983, a Montana
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ironworker was fired from his job on a stditended school construction project after his employer

received notice that the 95 percent resident employment standard of AS 36.1dI Wweisigp met. He

sued the state, alleging that the Alaska hire law violated the equal protection clauses of the state and
federal constitutions and the privileges and immunities clauses of the federal constitution. The Alaska
Supreme Court, which now hadfbre it the U.S. Supreme Court decisioidinklin, held that the law

violated the U.S. privileges and immunities clause. It said that the state failed to prove by a
preponderance of evidence that nonresidents were a significant source of unemploiaskbiand

t hat At he preference . . . 1s closely tailored to
St at e o(@Robadn & SFrereigy13 P.2d 2591986).

In response to this ruling, the state legislature amended AS 36.10 irndl§B@ hiring preferences

only to those Alaska residents who needed them most. Henceforth, preferential treatment on public
works projects was to be granted only to residents of areas of underemployment or economic distress,
and to economically disadvaged minority or female residents of an area. Specific preconditions
necessary to trigger these preferences had to be certified by the commissioner of the department.

Advocatesof Alaskahire believedthatthe new measurenada betterchanceof beingupheldby the

U.S. Supreme Court than by the Alaska Supreme Court. Although success in the U.S. high court was
problematical, the prospect of success in the state court was considered dim. A separate concurring
opinion of Alaska Supreme Court Justice Edoh&urke inRobison v. Francisrgued that the state

high <court should have decided that case on the
unambiguous | anguageo of Article I, Section | of t
thelocal hire law violates the Alaska Constitution would bring this case tmraediate end 0

Defeatin statecourtson the basisof the stateconstitutionwould precludethe federalcourt

from ever reviewing the new Alaska hire law. Thus akrthat the equal protection clause of the state

constitution would not tolerate Alaska hire legislation, lawmakers moved to amend the constitution

with this section.

As it happened, the amendment did not save the 1986 local hire law from the equébprotagse

of the Alaska Constitution. A contractor working on a stateled construction project in a zone which

was declared economically distressed challenged the new law, and the contractor was later joined by
two Alaska residents who alleged theb$ were put in jeopardy by the Alaska hire measure. The
Alaska Supreme Court overturned the law, ruling that the discrimination was too loosely related to the
purpose of the law to satisfy the equal protection guarantee of Article I, Section 1 of thka Alas
Constitution(State v. Ensercit87 P.2d 624, 1989). Because the case concerned the rights of a resident
corporation and resident workers, the federal privileges and immunities clause was irrelevant, as was
this section of the Alaska Constitution, whizhithorizes discrimination only agaimginresidents.
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Section 24. Rights of Crime Victims

Crime victims, as defined by law, shall have the following rights as provided by
law: the right to be reasonablyprotected from the accused through the imposition
of appropriate bail or conditions of release by the court; the right to confer with
the prosecution; the right to be treated with dignity, respect, and fairness during
all phases of the criminal and juvenié justice process; the right to timely
disposition of the case following the arrest of the accused; the right to obtain
information about and be allowed to be present at all criminal or juvenile
proceedings where the accused has the right to be presentettight to be allowed
to be heard, upon request, at sentencing, before or after conviction or juvenile

adjudicati on, and at any proceeding where th
considered; the right to restitution from the accused; and the right to b informed,
upon request., of the accusedds escape or re

conviction or juvenile adjudication.

This section was added by an amendment in 1994, which also inserted new language into Section 12.

It gives constitutional statue rights that were heretofore recognized only in statute, if at all. In general,

the amendment reflects a popular perception that the rights of crime victims tended to be overlooked in

the criminal justice system, partly because of a lack of constialtadtention to them. The legislature

has i mplemented this amendment by c¢creating the
crime victimsdéd advocate whose job it is to fAass
are guaranteed undthe constitution and laws of the state with regard to the contacts crime victims
have with the justice agencies of the state. o 7
Statutory victimsod rights ar eelsevhareragwelh(foreexhmmpe;, i mar i
AS 18.66.110).

Although a victim has the right to be present at the trial of the defendant, the prosecutor may not exploit

t hat presence to arouse sympathy or compassi on
corsideration of the evidence in a case (discusstillips v. State70 P.3d 1128, 2003). This section

does not grant to either a crime victim or the
sentencéCooper v. District Court, 133 P.3d 892006).

The desire to emphasize the rights of the public over those of criminals was behind an unsuccessful
attempt to amend the constitution in 1998 to explicitly deny to prisoners civil rights under Article | of
the Alaska Constitution. The Alaska $eme Court removed that amendment from the ball®ess

v. Ulmer(985 P.2d 979, 1999), as discussed below in Article XIIl, Section 1.
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Section 25. Marriage

To be valid or recognized in this State, a marriage may exisinly between one
man and one woman.

This section was added by amendment in 1998. It was the reaction to a preliminary ruling by a superior

court judge in 1998 that suggested the state constitutional right to privacy may confer on Alaskans a
fundamental ght to choose marriage partners regardless of gender. The legislative resolution for this
amendment contained a second sentence which read
interpreted to require the State to recognize or permit marriage betweenivi dual s of t he sa&
The Alaska Supreme Court ordered that it be deleted from the amendment appearing on the ballot
because it was unnecessary to harmonize the first sentence with other parts of the constitution, and
because it could be interpretedcriminalize samaex marriages. The first sentence simply prohibits

the State from recognizing such marriages. s v. UImer985 P.2d 9791999.)
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THE LEGISLATURE

helegislature is one of three branches of government in the American constitgiisteah.This

T systemis built aroundthe twin doctrinesof i s e p a of p b iweandficc h eaodbsa | ances. 0
Separation of powers refers to the principle that the threetions of governmert legislative,
executiveandjudiciald shouldbe performedby separateandequalbodies.Checksandbalancesare
limited exceptiongo the separatiorof powersthat permit one branchto havea specificrole in the
activities of anothebranch. These exceptiaghs@uthorized by the constitution sanctionedy
traditiond are intended to prevent the concentration of excessive power in one brgoghraofnent.

Thus, under the separation of powers doctrine, the legislature makes lawsdhtvexmplements

them, and the judiciary interprets and applies them in specific situations. Under the principle of checks
and balances, the constitution authorizes the executive to exercise certain functions in the legislative
and judicial areas, sucls aetoing bills passelly the legislature and appointing judges. It authorizes

the legislature to exercise certain functions in the executive and judicial areas, such as approving
appointments to major executive departments and changing certain courtltrideathorizes the
judiciary to exercise oversight over legislative and administrative actions to insure their conformity
with the laws and constitution of the state. One consequence of the separation of powers is an inherent
tension between the three bches of government as each guards against unauthorized encroachments
on its power by thethers.

There is no formal statement of the separation of powers doctrine in the Alaska Constitutigdgheas in

U.S. Constitution, it is implied from the creationtbé three branches of government and the powers
assignedo them( i t staterecognizeshe separatiorof powersd o ¢ t rPublic®efa@nderAgency

v. Superior Court534 P.2d 947, 1975. I n some state constitutions, I
cl ause sets forth the doctrine. For exampl e, Ar t

The powers of the government shall be divided among three distinct branches, the
legislative, executive, and judicial. No person or persons belonging to or constituting
one branch shall exercise any of the powers properly belonging to either of the others,
except as expressly provided in t@ignstitution.
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I n constitutional theory, the Asovereignd power
legislature does not need a grant of power: it may do anything that is not expressly prohibited by the
constitution. All state constitutions ghibit legislative invasion of basic rights (usually enumerated in

the first articl e, as in Alaskabés constitution).
acts (Article II, Section 19) and the borrowing of money for capital projet¢k®uti prior approval of

the voters (Article IX, Section 8). However, many state constitutions go considerably further, limiting
legislative power directly, by explicitly prohibiting action; and indirectly, by preempting legislative
action through detailedtatutelike provisions. This is not the case in Alaska.

Convention delegates created a strong legislature with the power and resources to act decisively and
effectively. In doing so, the delegates trusted the legislature to act responsibly. Thumanyieate
constitutions reflect profound suspicion of the
the legislative body: it is small, it meets annually, its members are paid a salary and it may arrange for

its own supporting services. Mamportantly, the legislature has broad discretion to fashion the details

of government structure and operatiodetails which are specified in the constitutions of many other

states.

This article of Al askabs c¢ onestateinh ahlicanteral legigladutes t h e
It provides for the basic structure, composition and procedures of the legislature. It also specifies use

of the veto, which is the main legislative power conferred on the governor. Two important amendments
restraining égislative prerogatives have been ratified by sizable majorities of the electorate, one in 1982

and the other in 1984. Both of these amendments expressed a more skeptical view of the legislature
than that held by the convention delegates. One imposeling o# annual appropriations (see Article

IX, Section 16); the second imposed a-ti2§y limit on the length of regular legislative sessions (see
Section 8 below).

Section 1. Legislative Power; Membership

The legislative power of the State is vested @ legislature consisting of a senate
with a membership of twenty and a house of representatives with a membership
of forty.

Here the legislative power of the state is vested in a legislature with twenty senators and forty
representatives. All state constions have a vesting provision. Such a provision implies that no other
authority, public or private, may exercise legislative power. But, in fact, all legislatures routinely
delegate legislative powers to agencies of the executive branch that are chahgedplementing

laws. When agencies adopt regulations, for example, they are performing a legislative function.
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The courts have allowed the legislature to delegate power to administrators if this power is aietbmpan

by explicit guidelines and policy directions. Delegations of legislative power must be sufficiently

narrow and specific to give the administrative agent reasonable standards to follow and the courts a
basis for determining when the agent has exceduetidunds of the delegated authority. Measures

that fail this test are unconstitutional. For example, the Alaska Supreme Court struck down a section of

the Executive Budget Act (AS 37.07.080(g)(2)) which authorized the governor to withhold or reduce
expendtures if the governor should determine that estimated receipts and surpluses are insufficient to
provide for appropriations. In 1986, in the face of collapsing oil prices that presented a budgetary crisis,
Governor William Sheffield used this authorityissue an executive order restricting spending. The
Fairbanks North Star Borough sued, alleging that
unconstitutional because it represented an illegal delegation of legislative power. The supreme court
agreed, finding that the statute provided inadequate standards and principles to guide the governor in
reducing spending in a fiscal emerge(Btate v. Fairbanks North Star Boroug!36 P.2d 1140, 1987).

The legislature subsequently passed an apprapmiati bi | I t hat wvalidated the
it has since amended the Executive Budget

On the other hand, the Alaska Supreme Court has upheld the legality of several legislatively created
boards that were challenged on the grounds (among others) that their enabling statutes delegated
excessive authority to administrators (see, for exanipéirmond v. Alaska State Development
Corporation,376 P.2d 717, 1962; amdalker v. Alaska State Mortgage Associatidht P.2d 245,

1966).

Al askabs | egislature is bicameral: it has a hou
bicameral lgislature is a unicameral (one house) legislature. Several delegates to the Alaska
constitutional convention argued in favor of a sidgbely legislature, but the concept was rejected in

favor of the traditionaltwdh o us e | egi sl at ur estitutibhoswrusual in jts fréguemts k a 6 s
use of joint legislative sessions. For example, joint sessions are required for the confirmation of
executive appointments, for overriding vetoes, and for other purposes (see, for example. Article I,
Section 16; Articd Ill, Sections 19, 20, 23, 25 and 26; Article IV, Sections 8 and 10; in contrast, see
Article X, Section 12). The frequent requirement for joint sessions may reflect a residual interest in the
unicameral concept on the part of the converdielegates.

Alaska voters have twice been presented with a ballot proposition that asks their opinion of the
unicameral concept. In 1937, voters rejected a measure that urged Congress to amend the Territorial
Organic Act of 1912 by eliminating the territorial senate1976, they approved an advisory ballot
proposition urging the legislature to put before them a unicameral constitutional amendment for
ratification. Although the proposition passed, the legislature did not pursue the matter.

At 60 me mb e r slatureAslamond thebsmalldstangthe United States: only Nebraska, with
49 members in its unicameral legislature, is smaller. New Hampshire is the largest with 424; the average
is about 150. Alaska had a small legislature throughout its territorial hiStogyterritorial
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legislaturewas created by Congress in 1912 with only twdoty member8 eight senators and

sixteen representatives. The body was increased to forty meémsigtsen senators and twesrfur
representativés by an act of Congress in 1942. (This measure also reappeutithe house of
representatives on the basis of population; until then, each of the four judicial divisions had the same
number of representatives, regardless of their
Dimond, promoted this enlargentat the territorial legislature because of his frustration with the small

size of the senate and the inordinate power it conferred on a handful of conservative members to Kill
progressive legislation. In a senate of eight, four memberssfgtieof all kegislators) could thwart the

will of the legislativemajority.

Currently, any ten senators may prevent a bill from passing. (Even fewer can reject measures requiring
a supermajorit§y for example, procedural motions and resolutions proposing constitutional
amendments, which require more than a simple majority of votes to pass.) That a minority of the
legislature can stymie bills favored by the majority of the legislature is an inherent feature of bicameral
systems that accounts, in part at least, for thiegierrenewal of interest in the unicameral idea.

At the general election of November 2, 2010, voters rejected a proposed constitutional amendment that
would have increased the number of representatives by four and the humber of senators by two. This
amerdment was intended to decrease the geographic size and socioeconomic diversity of house districts
that would be drawn by the redistricting board following the decennial census in 2010. (There would
have been fortyour house districts instead of forty; s&sicle VI.) The amendment failed

Section 2. Membersdé Qualifications

A member of the legislature shall be a qualified voter who has been a resident of
Alaska for at least three years and of the district from which elected for at least
one year, immedately preceding his filing for office. A senator shall be at least
twenty-five years of age and a representative at least twengne years of age.

These qualifications for holding legislative office are typical of those in other states. State residency
requirements vary from one to five years, although some state constitutions have no formal state
residency requirement. These qualifications for office omit mention of U.S. citizenship (compare
Article Ill, Section 2), but Article V, Section 1 requires Utizenship to be a qualified voter.
Therefore, a legislator must be a U.S. citizen.

In Alaska, the minimum age for a representative (21) is lower than for a senator (25). These particular
age qualifications are found in approximately-guarter of thetates. Several other states also specify
different ages for the two legislative bodies (the state with the widest spread is New
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Hampshire, where a representative must be at least 18 years old and a senator nmaasb80t
About half the states require a minimum age of 18, 21 or 25 years for both offices.

Approxi mately half the state constitutions, i ncl
least one year in the election district for whichohehe files for office (a few require six months, and

one sixty days). Many constitutions do not specify a district residency requirement as a qualification

for legislative office, but they usually require a minimum residency in the district to quadifyater

(which a legislator must be).

A candidate for the senate in Alaska once challenged the residency requirements in this section, arguing
that they abridged his rights of equal protection and effective petition of the government. Usually hostile
to residency requirements, the state supreme court upheld the requirements in this case, stating that
three years of residency served a legitimate interest in ensuring that legislators had resided in the state
long enough to understand its history, geograpbgds and problems. Further, the court ruled that the
oneyear residency requirement in the election district is appropriate not only for the candidate to come
to know something of his district, but the voters of the district to know something of trectenar

habits, and reputation of the candid@@ébert v. State526 P.2d 1131, 1974).

Several attempts were made to impose term limits on legislative and congressional candidates by
initiative during the 1990s. The position of the attorney general lnedshe initiatives pertaining to

state legislators amended Sections 2, 3, and 5 of Article Il of the state constitution and were
unconstitutional because the constitution may not be amended by initiative. The courts addressed the
issue in 1994 when theslitenant governor denied certification of one such initiative petition and the
sponsors sued. The cour t Alaskagsrfoe leedislative ReformtvhSgates t at e
887 P.2d 960, 1994). (See Atrticle XI, Section 1.)

Section 3.Election and Terms

Legislators shall be elected at general elections. Their terms begin on the fourth
Monday of the January following election unless otherwise provided by law. The
term of representatives shall be two years, and the term of senators, foyears.
One-half of the senators shall be elected every two years.

A two-year term for representatives is the standard in all but five states (where it isyadoterm);
a fouryear term for senators is the standard in all but twelve (where ine-pe ar ter m) . Al a
territorial legislature also had tweear terms for representatives and fgear terms for senators.

The legislature has exercised its discretion to set the beginning of these terms. The law now specifies:
AThe term obfetabkh mMmegmbelature begins on the thir
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These terms of office coincide with the dates of the convening of the legislature (see Section 8 below).
With very few exceptions, other statgildatures also convene sometimdamuary.

Section 4. Vacancies

A vacancy in the legislature shall be filled for the unexpired term as provided by
law. If no provision is made, the governor shall fill the vacancy by appointment.

The legislature mayletermine how vacant seats are filled. Accordingly, it has provided that the
governor appoints a person to serve the remainder of the term of the vacant seat, although vacancies
have been left open under some circumstances. If a vacancy in the senatarneawexpired term of

more than two years, five months, the governor must call a special election. The law also provides that

al |l gubernatori al appointees must be fia member
predecessor in office, and shak Isubject to confirmation by a majority of the members of the
legislature who are members of the same political party which nominated the predecessor in office and

of the same house as was the predecessoA6. 0 The
15.40.320470. They have been used without controversy miams.

However, in 1987, Governor Cowperds appointee t
senator was rejected by the senate Republicans in a caucus called during the intexidntie
confirmation vote. Governor Cowper took the matter to court, where he challenged the constitutionality

of the confirmation provisions of the statute. Governor Cowper argued that the legislature could not
delegate responsibility for confirmatiom & committee, that the entire senate had to vote to confirm an
appointee, and it had to hold the vote in open session. These legal issues were never resolved, however,
because the governor and senate Republicans agreed on a compromise appointee @ngdathe su
dropped. Questions about the legality of a nominee being confirmed by a political caucus were again
raised in a conflict between Governor Palin and a senate Democratic caucus over filling a senate seat

in 2009, but again a compromise was reachedfanchatter never went to court.

In 1988, a closely contested election for an Anchorage house seat was set aside by the Alaska Supreme
Court, and a new election called. As an interim measure, the governor appointed a person to serve until

the winner of tie special election was certified. In that case, the interim appointment was confirmed by

the entire house of representatives, rather than by the party caucus, because the definition of

i v a c & naath,designation, impeachment, recall and €bianAS 15.8 (40)) does not include

this cause of vacancy) . Al 't hough this section
confirmed by the | egislature when fino provision
Section 12 the legislature remathg sole judge of its members.
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Section 5. Disqualifications

No legislator may hold any other office or position of profit under the United
States or the State. During the term for which elected and for one ye#rereatfter,

no legislator may be nominated, elected, or appointed to any other office or
position of profit which has been created, or the salary or emoluments of which
have been increased, while he was a member. This section shall not prevent any
person fom seeking or holding the office of governor, secretary of state, or
member of Congress. This section shall not apply to employment by or election to
a constitutional convention.

The first sentence of this sd&dotidomgios btyhé egi chial
in state constitutions (some of which also prohibit employment by a foreign government or by another
state). Dual office holding is also prohibited by the Alaska Constitution for the governor (Article I,

Section 6) and fathe judiciary (Article 1V, Section 14; see also Article 1V, Section 8). The constitution
recognizes only two exceptions: Article Xll, Section 3 exempts service in the armed forces of the United
States or the state, and the last sentence of the presém seeimpts employment by or election to a
constitutional convention.

In ruling that a legislator could not also be employed as a teacher in thepedted school system,

the Alaska Supreme Court described the prohibition against dual office haddingppan e f f ort At o
against conflicts of interest, sefjgrandizement, concentration of power, and dilution of separation of

powers The rationale underlying such prohibitions can be attributed to the desietoage

and preserve independence anegnity of action and decision on the part of individual members of

our st at e (Bggich e Jefferseddl Fo2d 27, 1968).

Alaska legislators may not serve on committees, boards or commissions in the executive branch that
exercise executive powéuch as the state bond committee) or that have attributes of state agencies
(such as the Alaska Statehood Commission). Such service would violate the prohibition against dual
office holding and the separation of powers doctrine. Membership on a joiskategiexecutive
committee may be permissible if its only purpose is to exchange ideas or information, or to give advice
(See 1977 Informal Opinion Attorney General, November 16; and 1980 Opinion of the Attorney
General No. 21, September 24).

The secongentence of this section seeks to prevent improper motives on the part of legislators when
creating positions and raising salaries. In 1975, Governor Hammond appointed as commissioner of the
Department of Administration a person who had served within eaeig a legislature that raised the
salary for that office. His appointment was challenged in court as a violation of this provision, and he
argued (among other things) that a showing of improper intent was necessary before this section could
be applied.The Alaska Supreme Court upheld the challenge, saying that this provision of the
constitutionis designednot merelyto preventan individual legislatorfrom profiting by an action
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takenwith bad motives, but to prevent all legislators from being influenced by either conscious or
unconscious motive@Varwick v. States48 P.2d 384, 1976).

Over the years, several legislators have resigned their seats to take a position in the dxxanative

that was technically created by the governor after the legislator left office. Public criticism after
Governor Parnell appointed a former legislator under these circumstances in 2010 prompted the
attorney general to advise the governor that a amight view the practice as an evasion of the
prohibition in this section. The appointee resigned

General pay raises for state employees are not uncommon, and consequently many legislators are barred
from state employment for a year after the end of thegjislative service. In 1980, a proposed
amendment to the constitution was put before the voters that would have eliminated this provision of
Section 5, but it was defeated.

Members of the 1955 territorial legislature were prevented by a territoriabjiian on dual office

holding from running for election to the constitutional conventiadgrick v. Heintzlemari32 F.

Supp. 582, 15 Alaska 582, 1955), which is doubtless why the delegates thought to include the exception
in the last sentence of Sectib.

When a 1970 amendment to the constitution changed the title secretary of state to lieutenant governor,
this section was inadvertently omitted and it still refers to the secretsigtef

Section 6. Immunities

Legislators may not be held tanswer before any other tribunal for any statement
made in the exercise of their legislative duties while the legislature is in session.
Members attending, going to, or returning from legislative sessions are not
subject to civil process and are privilegedrom arrest except for felony or breach

of the peace.

Immunities of this kind are granted to members of state legislative bodies as a general principle of law,
although the federal constitution (Article |, Section 6) and most state constitutions Exphkténd

them to | egislators. These immunities protect
themselves freely in the legislature without fear of retribution, and devote themselves to state business
without the distraction of legal harassmenh@lso buttresses the principle of separation of powers by
protecting the legislative branch from inquiries and actions against legislators by the executive and
judicial branches.

The purpose of the first sentence is to ensure free speech and debatéegistative assembly by
protecting members from civil and criminal prosecutions that might arise from their devotion to the
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work of the body. This immunity applies to all things said and done in pursuit of legislative duties,
whether occurring in open meetings or behind closed doors. It is conferred on legislative staff engaged

in theselegislativeduties.It alsoappliesto memberwf local governmenassemblie§Breck

v. Ulmer, 745 P.2d 66, 1987). The court emphasized that thedtamgling principle of parliamentary

immunity should be interpreted literally in the decisiorbtdite v. Dankwortl672 P.2d 148, Alaska

Ct. App, 1983). Here the attorney general prosecuted a state senator for his attempt to insert in the
budget an appropriation to purchase a surplus construction camp of which he was part owner. The state
argued that because t he sénterd triminad, e shaultd forfeit hiswa s ¢ «

|l egislative immunity. The justices demurred: if
clearly were, then he was immune from prosecut:i
motivesf or a | egi sl atords | egisl ati ve athetremedybei es ar

public exposure; if the suspicions are sustained, the sanction is to be administered either at the ballot
box orin the legislature t s el f . 0

Immunity extemnls to the activities of legislators in preparation for their core legislative duties. Thus,
the senate president could not be compelled to give testimony about his meeting with the governor prior
to calling a joint session of the legislatukge(ttula v. Aood 686 P.2d 1197, 1984; see commentary

on Article Ill, Section 17). A claim of defamation by a state employee against legislators who released
a committee report containing information about his dispute with his employer was dismissed by the
court on he grounds that the legislators were engaged in the legislative process and therefore immune
from suit Whalen v. Hanley63 P.3d 254003).

Al askabés constitution is unusual in that it expl
andthe coming and going to sessions, of the legislafthie original committee draft of this section
presented to the constitutional convention was
| egi sl ature is i n sessihplike abuseldh thesimmuaity privilege byor e s t ¢

legislators conducting investigative hearings between sessions (see discussion of legislative immunity
in theKerttula decision).

Section 12 of the Territorial Organic Act of 1912 was the predecessor to thisigmon Alaska. It
stated: AThat no member of the | egislature shal
words uttered in the exercise of his legislative functions. That the members of the legislature shall, in

all cases except treasondiy, or breach of the peace, be privileged from arrest during their attendance

upon the sessions of the respective houses, and in going to and returning from the same; thaivided

such privilege as to going and returning shall not cover a period oftharéen days each way, except

in the second division, when it shall extend to twenty days each way, and the fourth division to fifteen
days each way. 0
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Section 7. Salary and Expenses

Legislators shall receive annuakalaries. They may receive a per diem allowance
for expenses while in session and are entitled to travel expenses going to and from
sessions. Presiding officers may receive additional compensation.

How legislators should be compensated, and how mucbdhipensation should be, are questions that
vexed Congress when it authorized a legislature for Alaska in 1912, as well as delegates to the state
constitutional convention more than 50 years later. And the issue of legislative pay has been vexatious
since $satehood. The difficulty is not simply one of placing the proper value on legislative service;
instead, it also concerns the effect of legislative pay on the composition and performance of the
legislature. While most people agree that legislative memipeshbiuld represent something of a public
service contribution by citizens, they also are reluctant to make it a wholly volunteer affair, for then
legislative service would devolve to the rich and privileged. Thus, pay should be sufficient to attract to
office qualified, capable men and women from all walks of life, yet it should not be such that it becomes
the primary motivation for seeking and retainaffice.

The question of how compensation might affect the length and efficiency of legislative séssions

dominated debate about whether to pay legislators for the actual number of days the assembly sits, or

to pay them an annual salary. The former method is seen to create an incentive for unduly long sessions

and the latter for unduly short sessionseAftonsiderable discussion in 1912, Congress opted for per

diem payments for Al askaods territorial | egi sl ator
annual salary, considered the progressive approach (for exampldodeé State Constitutiooalled

for annual salaries). The convention delegates declined to establish the salary level in the constitution,
either as an amount or as a formula (such as a pce
legislature to set its owsalary.

Pubic opinion is not indifferent to legislative salaries, however, and it has tended to keep them
depressed. Public reaction twice thwarted efforts by legislators to increase their pay. In 1975, the
legislature enacted a pay bill that increased salariesetinennent benefits for legislators, judges and

the heads of principal departments (ch 205 SLA 1975). A referendum petition to reject the measure was
certified for the ballot, and it passed by an overwhelming majority of the voters at the primary election
in August 1976 (see additional commentary on this matter under Article XIl, Section 7). In 1983, the
legislature again increased its pay (ch 83 SLA 1983), this time substantially increasing the annual salary
and eliminating the payment for daily living exjges. Opponents of the measure circulated an initiative
petition that r edul®&devels.dtgvassértdiad dor tetallqt, oyt before the r e
election in 1986, the legislature enacted a law substantially the same as the initidtR4 $tA 1986)

and the lieutenant governor withdrew the initiative from the ballot (see Article Xl, Section 4).
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In the aftermath of both of these conflicts over legislative compensation, the legislature created a salary
commission of public membé&it he Al aska Salary Commission in
Compensation Commission in 1986. These commissionstoveeriew legislative salaries and make

recommendati ons. The commi ssions were only advi

annual salaries remained static for years on end, but in the meantime their compensation was augmented
by per diem pyments which legislators could claim for work on legislative business between sessions.

1

C

<

In 2008, the |l egislature again created a public

Compensation Commission, and this time empowered it to set sédariegislators (as well as for the

governor and cabinet), subject to a |l egislative

recommendations become law unless the legislature passes a bill that rejects them. In 2009, the
commission recommeed an annual salary of $50,400 for legislators and the suspesfspen diem
paymentsduring the interim. At the time, annuallegislative salarieswere

$24,012 (set in 1991), but because of claims for per diem during the interim the effective average
compensation was considerably higher. Also, compensation varied widely among legislators because
some legislators claimed little or no interim per diem and others claimed it for many days. The
commi ssionbs recommendat i ons gislaorseontmeetto racavp mct e d
diem payments and certain other expenses degsgions.

Section 8. Regular Sessions

The legislature shall convene in regular session each year on the fourth Monday
in January, but the month and day may be changed blaw. The legislature shall
adjourn from regular session no later than one hundred twenty consecutive
calendar days from the date it convenes except that a regular session may be
extended once for up to ten consecutive calendar days. An extension of theulag
session requires the affirmative vote of at least twthirds of the membership of
each house of the legislature. The legislature shall adopt as part of the uniform
rules of procedure deadlines for scheduling session work not inconsistent with
provisions controlling the length of the session.

The first sentence of this section provides for annual sessions of the legislature. Virtually all of the
states now have annual legislative sessions, but at the time of the constitutional convention biennial
ses3ns with a limit of 90 days were common. The ability to meet annually, in order to keep abreast of
current developments and administrative activity, is generally considered necessary for a legislature to
be an effective policynaking body and to avoid bgrdominated by the executive branch.

In 2007, the legislature set the beginning of regular sessions (beginning in 2008) to the third Tuesday
in January at 1:00 p.m. (AS 24.05.090). (Prior to this change in the law, the beginning of the
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legislature in gubernatorial election years was set a week later than other years to give the new governor
extra time to prepare for the beginning of session.)

The second sentence establishes a limit of 120 days after conf@néragh regular session (with one
tenday extension if agreed to by twloirds of each house). This limit was imposed by a constitutional
amendment ratified by the voters in 1984. Until that time, the constitution did not limit the length of
sessions. Téa framers of the constitution adopted the progressive view that the legislature should not
be rushed in its deliberations, as the business of state government is too complex to be transacted in
hurried, infrequent sessions. (About tihirds of state congtitions impose some limit on the length

of sessions.) Delegates feared that constraints on the length (and frequency) of sessions might result in
ill-conceived or imprudent measures as well as a legislative disadveistagas the executive.

In the ealy years of statehood, legislative sessions of 70 to 80 days were typical. The first session to
exceed 90 days was in 1969. Thereafter, they became progressively longer (the availability of olil
revenue was not coincidental). In 1981, the regular sesssted 165 days. Alaskans both inside and
outside the legislature grew increasingly skeptical that all of this time was spent productively. In 1978,
the legislature asked Alaskans to cast an advisory vote on whether a constitutional amendment limiting
ses3ns to 120 days should be placed on the ballot at the 1980 election. The voters responded strongly
in the affirmative. Three years later, the legislature acted to put an amendment before the electorate at
the 1984 general election. It was ratified by géamajority (150,999 to 46,099).

In May 1986, at the end of the 120th day of the second regular session of the fourteenth legislature,
legislative leaders stopped the clock in order to complete business before the adjournment deadline. A
suit was filed chllenging the legality of the 29 laws passed after midnight. The Alaska Supreme Court
rejected the challenge, holding that the day the legislature convenes should not be counted against the
120-day limit, so the legislature has, in effect, a total of 1&jsdn which to transact businéggdaska

Christian Bible Institute v. Stat@72 P.2d 1079, 1989). Even with an extra day, the legislature often
failed to complete its business on time. It used several means to continue working. It had the governor
call it into special session (as authorized by Section 9 of this article and Article 1ll, Section 17); it called
itself into special session (as authorized by Section 9 of this article); and it used the mechanism
described in this section to extend the sessioa terdayperiod.

At the general election of 2006, voters approved an initiative that limits regular legislative sessions to
90 days. The law took effect in 2008. Although unpopular with many members, the legislature has
honored the stricture (as of ). However, special sessions lasting 30 days have often followed
adjournment of the 98ay regular session. The legislature could formally repeal the measure because
two years have passed since its adoption (Article Xl, Section 6). If the legislatece ttaiadjourn

within the statutory 9@ay period, it is unlikely that a court would intervene or question the legality
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of anything it passed during the extension. In view of judicial deference to the internal procedures of
the legislature, a court would probably recognize only the constitutional limit of 121 days.

The call for deadlines for scheduling session work, fourtiddrast sentence of this section, is an effort

to mitigate the perennial problem of a logjam of legislation at the end of the session. (Many of the bills
that pass the legislature are enacted in the closing days of the session, often in long, weagsogse m
which are not conducive to the studious deliberation of each item.)

Section 9. Special Sessions

Special sessions may be called by the governor or by vote of tihirds of the
legislators. The vote may be conducted by the legislative council os prescribed

by law. At special sessions called by the governor, legislation shall be limited to
subjects designated in his proclamation calling the session, to subjects presented
by him, and the reconsideration of bills vetoed by him after adjournment ofthe
last regular session. Special sessions are limited to thirty days.

All constitutions make allowance for special sessions so the legislature can respond tpickly
emergencies. This section authorizes the governor or the legislature to call spesiahs. Prior to
statehood, only the governor could call Al askad
in about 20 states today the legislature is powerless to call special sessions. This authority was another
means by which the conitiional convention delegates sought to equalize powers between the
legislative and executive branches. (Note that the governor is also authorized by Article 1ll, Section 17

to convene the legislature at any time, including a gession.)

When meetingn special session called by the governor, the legislature may consider only those
subjects placed before it by the governor. The delegates included this proviso as a means of keeping
special sessions within bounds while not seriously handicapping teatage, which may call its own
session with its own agenda. Also, in theory the proper subject matter of a special session is a true
emergency; routine legislation requires ample time for study, public testimony and reflection- The 30
day limit reinforceghe expectation that special sessions are to have a rfamasv

The words in the third sentence (fnand the recon:
the | ast regular sessiono) were addsaendmentb976 by
expand its opportunity to override the governor ¢

calling special sessions as well). See also Sectidrelbéyv.

Procedures for calling special sessions have been clarified in statutel (#851P0). Accordingly, a
call by the governor must give | egislators 15 d
by a poll of the members conducted by the presiding officer of each house. The presiding officers
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mayinitiate a poll of their respective members if they jointly agree to do so, but they must conduct the
vote if onequarter of their members request one in writing. A session will be held if 40 legislators of
the 60 total in both houses vote in favor of ¢thé. A two-thirds majority in each house is not required.
The law also allows special sessions to meet at any locationstatbe

Special sessions are not uncommon in Alaska, but they have become more frequbeir dndation

greater, in recentears. In the first ten years of statehood, only two special sessions were called; one
lasted three days and the other six. In the decade from 2000 to 2010, fourteen were called, several of
which lasted the 3@ay limit. Although intended for emergency ottraordinary situations, most
special sessions are called to finish business not completed within the time limit of the regular session.
Most special sessions are called by the governor: only six of thefikigtyspecial sessions held by

2011 were cadld by the legislature. Subsistence has been the topic of six special sessions. A special
session was called by the legislature in 1985 to consider impeaching Governor Sheffield (see Section
20).

Article 11, Section 17 athtehodreigziessl atthua e@®o wehremaeerv e
considers it in the public interest to do so. The relationship of that provision to this one is ambiguous
(see commentary under Article Ill, Section 17).

Section 10. Adjournment

Neither house may adjourn or reces$or longer than three days unless the other
concurs. If the two houses cannot agree on the time of adjournment and either
house certifies the disagreement to the governor, he may adjourn the legislature.

The first sentence prevents one house from hakigiglative business by unilaterally adjourning. The

second sentence prevents the two houses from becoming deadlocked over the matter of adjournment.

Thus, one house cannot keep the legislature in session if the otherahdube governor want the

legislature to adjourn. These safeguards against the possibility of a stalemate over adjournment are

found in many constitutions. Article Il, Section 3 of the U.S. Constitution gives to the president the
power to adjourn Congre®s ofpted .duch ti me as he sha

This mechanism for certifying disagreement over adjournment to the governor was used in 2011 when
both houses independently requested the governor to adjourn the first regidgr&dssion of the 27th
legislature. The house and senate fieathed a contentious impasse over the capital budget. Governor
Parnell issued an executive proclamation adjourning the legislature and at the same time issued an
executive proclamation calling a special session. In 1993, at the end of the first sesbmd &f
legislature, the house certified disagreement over adjournment, but the governor did not act. Other
disagreementbetweenthe two housesover adjournmenthave happenedrom time to time.
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Occasionally ondouse will simply adjourn out from under the other. So far, a constitutional crisis has
been avoided by one house reconvening within three days or the other house adjourning within three
days.

Section 11. Interim Committees

There shall be a legislativeouncil, and the legislature may establish other interim
committees. The council and other interim committees may meet between
legislative sessions. They may perform duties and employ personnel as provided
by the legislature. Their members may receive anllawance for expenses while
performing their duties.

This section authorizes the legislature to carry on business between sessions with the help of staff. This
power was considered essential for the legislature to be an effective body and the counterbalance to a
strong governor. At the time of the constitutal convention, the concept of a legislative council was
becoming popular nationwide as a means of strengthening the legislative branch by giving it
organizational continuity between sessions, leadership in the area of policy making, and professional
resarch and billdrafting services. The Alaska Territorial Legislature had created a legislative council

in 1953, and the delegates considered it such a successful innovation that they did not want to leave to
chance its continuation under statehood. (Mloglel State Constitutiodevoted four separate sections

to the subject of a legislative council in its otherwise terse legislative article.)

Today, the Alaska Legislative Council oversees the work of the Legislative Affairs Agency, which
performs dayto-day administrative functions for the legislature such as accounting, property
management, data processing, public information, teleconferencing, printing, bill drafting, research,
and maintaining a reference library. The council does not play a role in pEi®lopment. It is
composed of fourteen legislators, seven from each house, including the president of the senate and the
speaker of the house. The council is now one of four permanent interim committees of the legislature.
The others are the legislativedget and audit committee (which oversees the legislative auditor and

the legislative finance division), the administrative regulation review committee, and the ethics
committee.

The second sentence of this section allows interim committees tobeteeten sessions. Does this
suggest that special committees and the regular standing committees (finance, state affairs, judiciary,
and others) must confine their activity to the session? The legislature has not read this section to restrict
the activitiesof standing or special committees, which routinely work between sessions.

During the 1970s, a major political controversy over budgetary matters developed between the
legislative and executive branches, and a solution was sought in amendments tdtitins Bee
controversy concerned the ability of the legislative budget and audit committee to jointly review and
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approve with the governor budget revisions when the legislature was not in session. This had been a
common pactice in Alaska and elsewhere until questions about its constitutionality were raised around

the country. State courts elsewhere ruled that it violated the separation of powers doctrine and
constituted an improper delegation of legislative power to a détie@nin 1977, the Alaska legislature

amended the Executive Budget Act to authorize the legislative budget and audit committee to review

and authorize budget revisions jointly with the governor between sessions (ch 74 SLA 1977). The
governor vetoed the Ibil as Aclearly wunconstitutional . o6 The |
thereafter took the administration to court over the méiteliey v. HammondZivil Action No 774,

Juneau Superior Court). The lower court sided with the governor, wheénsmaded the legislature

to put the matter before the voters as a constitutional amendment, and the distvissed.

Voters defeated the proposed amendment at the general election in 1978. A second attempt was made
in 1980, when the voters rejectedsestially the same amendment by an even wider margin.
Consequently, the entire legislature must act on all appropriations and any subsequent modifications of
them.

Section 12. Rules

The houses of each legislature shall adopt uniform rules of procedurgach house
may choose its officers and employees. Each is the judge of the election and
gualifications of its members and may expel a member witlthe concurrence of
two-thirds of its members. Each shall keep a journal of its proceedings. A
majority of the membership of each house constitutes a quorum to do business,
but a smaller number may adjourn from day to day and may compel attendance
of absent members. The legislature shall regulatebbying.

All legislative bodies have rules of procedure to givesottd the conduct of business and protect the

rights of minority factions. Rules establish the priority and manner of consideration of questions, and

they assure members of adequate notice of meetings and an opportunity to participate. Every
governmental ddy has an inherent right to regulate its own procedure, subject to constitutional
provi sions. Thus, this section of Al askabdbs consti
under dAuniform rules of p r o ctiers that mvolee botlschamhedse r st oo d
such as procedures for handling resolutions at joint sessions. These rules are adopted by the houses

early in the first regular session. Each house also adopts its own procedures that govern its internal
operation.

The caurts generally refuse to enforce legislative rules except in extraordinary circumstances (for
example, if a violation were to infringe upon the constitutional rights of a person who is not a member
of the I egislature). Al ienstheal@gatiosthapthedeadersafaurt r ef us
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|l egislative Acoupodo in 1981 to repl ac(Plalonehve speal
Meekins,650 P.2d 351, 1982); that the conduct of a joint session to confirm executive appointees
violated the joint rulegAbood v. Gorsuch703 P.2d 1158, 1985); and that closed meetings of the
legislature violated the joint rulééboodv. League of Women Voters of Alask&3 P.2d 333, 1987).

In Meekinsthe court said:

[W]e can think of few actions which would be more intrusive into the legislative
process than for a court to function as a sort of super parliamentarian to decide the
varied and often obscure points of parliamentary law which may be raised in the course
of a legislative day. Thus, even though the Uniform Rules . . . may have been violated,
such violation is solely the business of the legislature and does not give dse to
justiciable claim.

The second sentence in Section 12 means that each house has the exclusive power to choose and remove
its own officers without any participation by the other house, and that a majority vote is all that is
required to do so (see tMeekinsdecision).

The third sentence is a traditional |l egi sl ative
seat or expel members remains undiminished even though Article V, Section 3 directs the legislature

to establish procedures in ldar resolving contested elections, including the right of appeal to the

courts. The legislature has established such procedures (AS 15-26(B4&e Article V, Section 3).

There is only one instance in Alaska of a legislator being expelled. On Maf@82, the senate
expelled a member who had been convicted of attempting to bribe another legislator.

The journals kept by the house and senate are official records of actions taken during each day of the
session. They are not verbatim reports of discasaim debate.

A quorum is the minimum number of members required to be present before a legislative chamber can
conduct official business. In Alaska, a quorum is a majority of each house. A quorum has the
unquestioned right to compel the attendance dcérsthhmembers. When exercised, this is referred to as

a call of the house. (According to the authoritatila s on6s Legi 8T hei absdManaabf
power of a legislative body to compel the attendance of all members at all times would destroy its

abii ty to function as a |l egislative body. o) This
attendance to fewer members than a quorum. A similar provision is found in most state constitutions.

Al askads constitut i orquiccmaensfor joiot sessomsefcthe flegislamre.®y o r u m
implication, therefore, a quorum consists of a simple majority of all legislative members, or 31. When
in joint session, each house loses its separate identity, and the body becomes unicameral. The
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guestion of a quorum for joint sessions was among the issues litigated in the aftermath of the joint
session called by the governor in 1983 (&beod v. Gorsuch703 P.2d 1158, 1985).

A

The mandate to regulate lobbyingrefles t he conventionébés strong distru
Statute 24.45 complies with this directive by requiring lobbyists to register and disclose their incomes
and expenses for lobbying.

Section 13. Form ofBills

Every bill shall be confined b one subject unless it is an appropriation bill or one

codifying, revising, or rearranging existing laws. Bills for appropriations shall be

confined to appropriations. The subject of each bill shall be expressed in the title.

The enacting clause shall befi Be it enacted by the Legislatur
Al aska. o

These provisions help safeguard the integrity of the legislative process. The first sentence states the
Aisingle subject rule, 0 which requires that separa
constitutional provision is to prevent lodjileg and deception through the concealment of extraneous

matter in bills that might already be burdened by arcane material. In the words of the Alaska Supreme

Court, the purpose of the single subjtdnattersul e i s t
in the same bill to get support for it which the several subjects might not separately command
[logrolling], and to guard agai nStberiv.iAimskasStatet en c e ,

Bond Commissior14 P.2d 5461966).

The Alaska Supreme Court has consistently construed the sinbject rule broadly, in deference to

the judgment of the legislature on how best to structure individual pieces of legislation. For example,

the state supreme court upheld the legality of a hilharizing the sale of bonds for correctional

facilities and public safety buildings. It said that complying with the-sarigect rule of this section

required only that the matters treated in legislation fall under one general idea and be so conhected wit

or related to each other, either logically or in popular understanding, as to be parts of, or germane to,

one general subjectShort v. State 600 P.2d 20, 1979). In this vein, the court upheld the
constitutionality of a bill dealing with the generalpupct of @Al ands, 06 although it
otherwise unrelate(State v. First National Bank of Anchoragg0 P.2d 406, 1982); the court of

appeals found an amendment that changed a dnvimig-intoxicated statute to be sufficiently
germane to a bil] changing | iquor (VanaBwusty. State, nce bot
646 P.2d 872, AlaskatCApp., 1982); and the supreme court upheld a bill that authorized bonds to

finance flood control and small boat harbor projects on grounds that both pertained to the development

of water resources and were funded by grants from the same federal @eeiery v. State522 P.2d

1120, 1974; see al$galbraith v. State693 P.2d 880, Alaska Ct. App985.)
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Note that the singlsubject rule works in conjunction with the provision in Section 15 specifying the
governormay veto bills only in their entirety (except appropriation bills). If bills could embrace more
than one subject, the governorb6és veto power woul
a subject that the governor opposed with one that he favbinedyovernor would need to possess item

veto power over substantive legislation well as over appropriations to exercise full and effective veto
power.

The second sentence states the fAconfinement rul
appropriations, although they may encompass many subjects. Thus, substantive law may not appear in,

or be changed by, an appropriation bill. The purpose of this rule is to prevent logrolling, to protect the
governorbés veto power , lawafromd being engrtede wniatentionalywb st an't
intentionally in the guise of an appropriation. An example of logrolling in this situation might be the
combining with a popular appropriation a proposed law that would be defeated if it stood alone (or vice
versg, or the combination of an appropriation and a statutory measure, neither of which could be
approved individually. The confinement rule prot
governor might be loath to veto an appropriation badly neéatetthe continued operation of a state

program in order to strike an offensive statutory change that the measurala¢so

The rule also prevents fraud and carelessness. The connection between an appropriation and substantive
law may be subtle, sufficiently so that only a few knowing legislators, or none at all, may perceive it

when the roll is called. This subtlety is illusted by an appropriation made in 1980 to the Department

of Health and Social Services for a study of minority hire. The superior court found that it violated the
confinement rul e because the department had no
appropriation purports to confer on that department a power which it has not been given, it attempts to
amend g e ifAdaskalegidlamrev Hammor@ase No. 1JU 80 1163, Juneau; 1983). To ensure

that legislators comprehend the consequences otitten, the confinement rule required, in this case,

two separate acts: a statutory expansion of the powers of the department to encompass the subject of
the study, and an appropriation for ghedy.

The legislature often attaches a statement of inbesppeecific appropriations to explain how the money

is to be spent. However, it may not go beyond an expression of the general intent of the legislature. The
supreme court has said that intent language violates the confinement rule if it has the effect of
administering a program; if it enacts or amends existing law; if it is more than the minimum necessary
to explain how the appropriation is to be spent; if it is not germane to an appropriations bill; or if it
extends beyond the life of the appropriation.u3hfor example, the court struck from certain
appropriations to the Alaska Seafood Marketing Institute a statement of intent requiring the agency to
relocate higksalary employees from Washington state to Alaskiaska Legislative Council v.
Knowles 21P.3d 367, 2001).
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The third sentence, requiring the subject of each bill to be stated in its title, further safeguards legislators
and the public against deceitful legislation and facilitates their grasp of matters onsidecation.

Requiring the explicit clause, fABe it enacted by
guarantee uniformity and continuity in the format of legislation. It notifies legislators and the public

that the measure at hand does merely express an opinion, state a sentiment, or offer advice of the

body, but is a bill that when enacted becomes the law dditlle

Al askabs constitution does not have an fAoriginati
revenues mustriginate in the lower house. Such a requirement, derived from Article I, Section 7 of
the U.S. Constitution, is found in a number of state constitutions.

Section 14. Passage of Bills

The legislature shall establish the procedure for enactment of billsito law. No
bill may become law unless it has passed three readings in each hoasehree
separate days, except that any bill may be advanced from second to third reading
on the same day by concurrence of threfourths of the house considering it. No
bill may become law without an affirmative vote of a majority of the membership
of each house. The yeas and nays on final passage shall be entered ifjoimal.

These formalities and those required by Section 13 give ordered procedure to the enadiitteeribo
ffengender a responsi ble | egi s (Pamléyw.dalg mMbdbdss wort h
P.2d 497, 1979). The threeading rule helps assure that bills will receive deliberation and that the
legislature will know what it is votingro (Only the titles of bills are actually read, not the full text.)
Amendments made to the text of a bill at the second or third reading are valid even though the amended
bill is not read thereafter on three different days; amended bills must be reatheegtimes only if

the amendment changes the subject of the originalMalh Brunt v. Stateg53 P.2d 343, Alaska Ct.

App., 1982). Delegates at the constitutional convention debated at some length the wisdom of allowing
legislators to advance a bill fro second to third reading on the third dagmefearing more the
prospect of steamrolling legislation than the inconvenience of delay. In the end, they compromised with
the provision that a bill could be advanced from second to third reading on theasaifri&dceefourths

of the body agreed to do so (a mechanism that is used often by the legislature).

The last sentence of this section assures that the required majority has voted to pass a bill, and that there
is a public record of the vote castbyedck gi sl at or. The meaning of #Afina
the Alaska Supreme Court decisiorPlumley v. Hale, M.D(594 P.2d 497, 1979), a case
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that questioned the legality of a measure that was the product of a free conference committee and
adopted by the house with a voice vote instead of a roll call vote. The court said that final passage
irefers to that vote whHhHousdwith regart to a pafticularaill. Sucmae i n
final vote may occur at various stages. It may be on the third reading of a bill; it may be the vote to
concur in the amendments adopted by the second house; it may be the vote to recede from amendments
not concurred in by the other house; or it may be the vote to adopt the amendments proposed by a
conference committee. o0 Whether the vote one cha
uncertain until the other chamber acts on it. Thus, the chambersatiuste roll whenever the vote

has the potential of being the last vote they take on the measure.

A bill is a proposed law. A resolution is an expression of the will of the legislative chamber that enacts
it. It does not become a law, and thereforedbestitution does not require a resolution to follow the
procedures of this and other sections dealing with the enactment of Raejsosed constitutional
amendments, for example, are handled by the legislature as resolutions, and they are not $uject to t

A

governorobés veto (¥ee Article XIIl1l, Section

A long-standing dispute between the legislative and executive branches has concerned the use of joint
resolutions of the legislature to attempt to annul administrative regulations that the legislagwesbel

do not comport with the original intent of the legislation that the regulations implement. This dispute
found its way to court, where the legislature lost. The Alaska Supreme Court said that acts of the
legislature which bind others outside the lemjiste must take the form of a bill and follow the
procedures of a bill as required by this section and Section 13, and that they must be subject to the
gover no(Stte v. AldMEdVoluntaryg 06 P. 2d 769, 1980) . The <cou
unauthoized legislative veto, at least by means of a resolution (the legislative veto is explicitly
authorized for specific purposes by Article Ill, Section 23, and Article X, Section 12). In response to
this setback in court, the legislature put before the sitet980 a constitutional amendment that would
permit the annulment of regulations by joint resolution, but it was not ratified. Similar amendments
were rejected by the voters in 1984 and agali9B6.

The comparable provision in the Territorial Orgaict of 1912 stated: AThat a
law shall have three separate readings in each house, the final passage of which in each house shall be

by a majority vote of all members to which such house in entitled, taken by ayes and noesreqd ente
upon its journal oo (Section 13).

Section 15. Veto

The governor may veto bills passed by the legislature. He may, by veto, strike or
reduce items in appropriation bills. He shall return any vetoed bill, with a
statement of his objections, to the housaf origin.
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The veto is an important check on the legislative branch by the governor. It allows the governor to
block, or at a minimum to force reconsideration of, legislation that he believes to be hasty, urwise, ill
considered, poorly written, or illegal. It doubtless is used on occasion for lesmimided reasons,

such as retribution. In any case, the veto power makes the governor a major participant in the legislative
process. The U.S. president and the goveroioadl of the states possess the veto power.

By this provision, Alaskab6s governor may exercise
parts of it, except in the case of appropriation
veto or reduce individualems.

The power to veto line items in appropriation bills is common among the states; approximately 40 state
constitutions grant it to the governor. (By contrast, the U.S. president does not possess line item veto
power).Linef em vet o power greatly enhances the governor
Appropriation bills are exempt from the singlebject requirement of Section 13, although they must

be confined to appropriations. Without the power to veto linesitéine governor would not be able to

control logrolling in the budget bill. That is, he might let many items that he objected to become law

rather than repeatedly veto entire appropriation bills, which could mire the legislative process and deny

state ageties their operatinfunds.

Twice the courts have been asked to address the
struck or reduced in an appropriation bill. In 1977, the court said that Governor Hammond could not

reduce the amount of a geakobligation bond bill passed by the legislature because a bond bill is not

an appropriation bill and its amount is not an item. He could only veto the entire m8dsuras v.

Rosen569 P. 2d 793, 1977) . I n 2001,r itahhe ocno writl | defsi niea
money dedicated to a particular purpose. o0 Thus, tl
that accompanies an item in an appropriation bill using his authority in this section to strike or reduce

an item QAlaska Legslative Council v. Knowle21 P.3d 3672001).

The prerogative of the Alaska governor to reduce items in appropriation bills is not so common in other

states. Only nine other state constitutions grant this power, or a variation of it, to the governor. The
provision did not appear in the committee dadfthis section at the constitutional convention; it was

added by an amendment from the floor. The power to reduce, as well as veto, line items was
recommended in thodel State Constitutioand was considered by many of the delegates to be a
progressiveneasur e that enhanced the governoroés powers

This section requires the governor to explain vetoes, so legislators may determine what, if any,
modifications to the bill will make it acceptable to the governor, and whether the g@vesnom b j ect i on's
are sufficiently persuasive to | et the veto stani
AMi ni mally coherent 0 sAlaskd Legidlaive Councitvt KnowzdlP8ds deci si
367, 2001)where the courtalsoexpresd a r el uctance to referee this 1t
through knowledge accumulated in dealing with the governor, is capable of
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interpreting the sufficiency of an objection, and is thus able to decidéheihto enact an amended
appropriation or to seek a veto override. o0

Veto authority of the governor under Territorial Organic Act of 1912, in Section 4, was similar to this
section except that it did not i astdranpmvidedealuct i or
bills passed by the legislature shall, in order to be valid, be signed by the governor . . . . If the governor
does not approve such bill, he may return it, with his objections, to the legislature. He may veto any
specific item ortiems in any bill which appropriates money for specific purposes, but shall veto other

bills, ifatall,asavh ol e . 0

Section 16. Action Upon Veto

Upon receipt of a veto message during a regular session of the legislature, the
legislature shall meetimmediately in joint session and reconsider passage of the
vetoed bill or item. Bills to raise revenue and appropriation bills or items,
although vetoed, become law by affirmative vote of thre®urths of the
membership of the legislature. Other vetoed bt become law by affirmative vote

of two-thirds of the membership of the legislature. Bills vetoed after adjournment
of the first regular session of the legislature shall be reconsidered by the
legislature sitting as one body no later than the fifth day othe next regular or
special session of that legislature. Bills vetoed after adjournment of the second
regular session shall be reconsidered by the legislature sitting as one body no later
than the fifth day of a special session of that legislature, if orig called. The vote
on reconsideration of a vetoed bill shall be entered on the journals of bottouses.

This section allows the |l egislature to override
override procedures work in conjunction with $&ttl7, which specifies the time limits for the
governorbés veto action.

The override procedures envision two situations: one is the return of a vetoed bill while the legislature

is still in session; the second is the return of a vetoed bill after thetaliegie has adjourned. In the first

case, the procedure is straightforward: the | e
reconsider the bill. In the second case, where the legislature has adjourned when the vetoed bill is
returned, the situin is more complicated. It is also more common, as the majority of bills that pass

the legislature do so in the last few days of the session, so the governor has not considered them until
well after the legislators have left thapital.

Originally, the constitution did not specify procedures for reconsidering bills after adjournment.
Presumably, the legislature would have to call a special session to reconsider the vetoed bills. This

67



Article Il

ambiguityl ed t o a constitutional amendment in 1976 whi
of the |l egislaturedo in the first sentence and addc¢
9). Now, the legislature still has to call a specessson to consider a veto if the veto occurs after the

end of a second regular session, but it now must reconsider by the fifth day of the second session bills

vetoed after the end of the first session. A new legislature may not reconsider vetoeclptevidus

legislature. The problem of reconsidering vetoed bills after the legislature has adjourned is addressed

in some states by an fAautomatic speci al sessiono
after the end of a regular session tmsider vetoed bills (see, for example Article 3, Section 2 of

C o n n e cdomstituidn)d s

This section requires the legislature to reconsider vetoed bills within the first five days of a special
session. What if the vetoed bill is not transmitted tohthiese of origin by the end of the fifth day of

the special session? In that situation, must the legislature act within five days of receiving the bill?
These questions were presenteddgislative Council v. Knowle888 P.2d 604, 1999. The lower court
arswered yes, but the supreme court dismissed the suit on the grounds that the governor could not sue
the legislature (see the discussion of this case under Article lll, Section 16) so there is not a definitive
answer to date.

The requirement in this sectighat the legislature vote as one body is unusual among the states; most

require a twethirds or thredifths supermajority in each house (either of the total membership or of

those present). This was the case with the Territorial Act of 1912: Sectiequiifed a twehirds vote

of each house to override. The provision in Al ask:
overriding a veto easier than requiring a supermajority in each house, but of course the two houses must

agree to meet in aint session. Thus, one reluctant chamber may thwart the intent of this provision by

declining to dcso.

Another unusual feature of this section is the requirement for a larger superrdajbragfourths of

the membership to override a vetoed appropriati item. Few other states make the distinction
between a bill dealing with substantive law and an appropriation bill. For purposes of this section, what
constitutes an appropriation? This question was before the court in litigation surrounding a il passe
by the legislature that granted state land to the University of Alaska. Governor Knowles vetoed the bill.
The legislature voted to override the veto, which it did with atlvir@ls margin but not a thrdeurths

margin. The governor asserted that thé dohstituted an appropriation because it transferred a state
asset (in this case land), and therefore the vote to override failed. The legislature sued, and the court
sided with the legislature. It said that in the context of this section and the pgesediion, an
appropriation bill means a bill that transfers mofeggislative Council ex rel State Legislature v.
Knowles,86 P.3d 891, 2004). This narrow, monetary definition of an appropriation differs from a
broader definition the court has given hetterm in the context of Article XI, Section 7, where the
transfer of state land is considered an appropriation and disallowed as a subjegitiatiag.
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The requirement in the first sentence of this sectioarfommediate joint session to reconsider a vetoed
bill is to permit those who favored the bill to begin working on a substitute that would accommodate
the objections of the governor, should the veto be sustained.

Comparatively few vetoed bills are recaesed by the legislature because of the difficulty of obtaining
a twothirds supermajority votéBy 2011, some 450 bills had been vetoed by Alaska governors since
statehood, and fewer than 100 of these vetoes were reconsidered. Of those reconsidé¢realf abou
were overridden and half sustained. Only a few vetoed appropriations have ever been overridden.

Section 17. Bills Not Signed

A bill becomes law if, while the legislature is in session, the governor neither signs
nor vetoes it within fifteen days,Sundays excepted, after its delivery to him. If the
legislature is not in session and the governor neither signs nor vetoes a bill within
twenty days, Sundays excepted, after its delivery to him, the bill becomiasv.

This section pvethdadiarmsd teset dilploicklkedas ti me | i mits
on a bill after it is passed by the legislature and presented to him. Some constitutions allow a bill to die

if the governor neither signs it nor vetoes it within a certain number of(déyp oc ket vet oo0) ;
does not. Here, a bill becomes | aw without the ¢
signit.

State constitutions typically give the governor more time to act on a bill after the legislature adjourns.

This isbecause many bills are passed in the closing days of the session, and the governor presumably
needs more time to deal with this deluge of | e
Sundays, to act after the transmittal of a bill if the legistahas adjourned; 15 days if it has not. (The

governor has 20 days, except Sundays, to act on a bill transmitted before adjournment but still held by

the governor at the time of adjournment.) Note that these limits begin to run from the date the bill is
presented to the governor, not, as in some states, from the date it is passed or the date of adjournment.

In practice, bills may not be delivered to the governor for days or weeks after their passage or
adjournment of the session; sometimes this delay obguagreement between the governor and house

speaker or senate president.

The 15day limit is a generous one, comparatively speaking. Many states limit the governor to three or
five days to return a bill to the legislature if the legislature is still mgeThis enhances the ability of
the legislature to override vetoes, as the tendency is for legislation to be passed late in the session.
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Section 18. Effective Date

Laws passed by the legislature become effective ninatgys after enactment. The
legislature may, by concurrence of twethirds of the membership of each house,
provide for another effectivedate.

The 90day interval between the date a law is enacted and date it takes effect is intended to provide a

fair oppatunity to those who must live by the new law to learn of it and make preparation. Several

other state constitutions specify a-@8y interval; none specify a longer period of time. Some state
constitutions specify an interval that begins to run with adjment of the legislature, but, because

Al askabs constitutional convention del egates did
they preferred an interval that began to run from enactment because it offered more certainty to the
public &out when a law takes effect.

AEnact mento is different from passage by the | egi
when the legislature overrides a veto of the bill, or when the time periods specified in Section 17 expire
without the govenor either signing or vetoing the bill. (See AS 01.10.070.)

Special circumstances are necessary to justify an effective date other than the standard one set out here.
This presumption is behind the requirement for a supermajority vote to deviate frédrodnginterval.

Some constitutions require the legislature to formally find that a state of emergency exists in order to
hasten the effective date of a law. On the other hand, some constitutions are silent altogether on effective
dates and leave the netto the legislature.

Occasionally, laws will contain a section that explicitly makes them retroactive to a certain date (such

as a tax law to take effect from the beginning of the year). This retroactive clause is distinct from the

effective date clausand does not need a thirds majority vote Arco Alaska, Inc. v. Stat824 P.2d

708, 1992). A retroactive law is not, on its face, unconstitutional, even in the several states that have an

explicit prohibition against retroactive legislation. Howegeich laws are often unfair (how can people

be reasonably expected to obey a law that does not exist?), and they may be struck down in violation

of Adue processoO and Aequal protectiond guarantee
retrospet i ve unl ess expressly decl arexpmbstfadttews,avhiaghn. 6 Ar t i c
are laws that work retroactively to make a criminal act out of conduct that was innocent at the time, or

to increase the penalties for an offense after #gomenmitted.

Al askads territorial |l egi sl ature operated under a
passed by the | egislature, Section 14 of the Ter
governor] approves it, he shall signand it shall become a law at the expiration of ninety days

thereafter, unless sooner given effectbyatwoi r ds vote of said | egislatur e
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Section 19. Local or Special Acts

The legislature shall pass no local rospecial act if a general act can be made
applicable. Whether a general act can be made applicable shall be subject to
judicial determination. Local acts necessitating appropriations by a political
subdivision may not become effective unless approved by raajority of the
gualified voters voting thereon in the subdivision affected.

That a prohibition against special and local legislation is found in aboutfthrgbs of the state
constitutions suggests the seriousness of the problem that this tgpesiattion caused in the past. For
the most part, special and local acts amounted to legislative dispensation of favors and preferences to

powerful interes8 per sonal , corporat e, or municipal (an a
f av or ildoadsparate tredtment of classes of people or geographical areas offended the doctrine
of fifequal protection of the | awthes@atutdooks., at a mir

Several state constitutions enumerate forbidden subjects of private, special and local laws. The lllinois
Constitution, for example, lists twenrtiree subjects that are off limits, including granting divorces,
changing names of persons or places, intemgeim county and township affairs, impaneling grand
juries, conducting an election and remitting fines and forfeitures (Article IV, Section 22). The New
Jersey Constitution lists fourteen prohibited subjects (Article IV, Section 7, paragraphs 1 andrf). Am

the acts proscribed in both these state constit
individual any special or exclusive privilege,
Article I, Sect i on, ahdbalsod parttof thesterritobabchattey, see balotv)uNoi o n

doubt in the interests of brevity and flexibility, the drafters of the Alaska Constitution preferred the
general statement of this section, which follows closely the language suggestedVindéieState
Constitution.

Alaska courts have held that this prohibition against local acts does not invalidate laws that operate

only on limited geographical areas if the laws are reasonably related to a matter of statewide concern

or common interedt for exanple, the location of the state capifabucher v. Engstron528 P.2d 456,

1974). In cases where no statewide or common interest is involved, a law is invalid under this section

if a general law is possible. Thus, in 1975, the Alaska Supreme Courtétauekn as #fAl ocal and
an act of the legislature which established special procedures for the formation of the proposed Eagle
River-Chugiak Borough in the Anchorage af@®drams v. Statg34 P.2d 91, 1975). In a subsequent

case, the high court upheddaw that affirmed a land trade negotiated among the state, the Cook Inlet
Regional Corporation, and the federal government. The law dealt with specific lands and specific
groups, but the court considered the circumstances unique and the law acceptabfea gener al
|l egislative treatment of complex probl(®tates. of pr
Lewis,559 P.2d 630, 1977). In the caalters v. Ceas€394 P.2d 670, 1964), the Alasi&upreme

Court ruled that the Mandatory Borough Act of 1963, which incorporatedeight
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specifically designated and defined areas of the
legislation, and therefore could not be subject to a referendum under Article X6nS&adHowever,
the court was silent on the constitutionality of the measure under this section.

Also, the Alaska Supreme Court has upheld acts which focus on a single entity, and are not of general

or statewide application, if they #Afairly and sub
basis, the court ruled that a law altering sfiecil leases on the North Slope was not special legislation

(Baxley v. State9Q58 P.2d 422, 1998

Among the limitations on legislative power enumerated in Section 9 of the Territorial Organic Act of

1912 was the foll owi ngsslofahar specisllaavs ih any bfehe tasegi s | at u
enumerated in the Act of July thirtieth, eighteen hundred and eightk . 6 Thi s act was r e
each edition of the territorial session laws. It listed 24 subjects removed from the ambit of the
legislature including the grant of any special or exclusive privilege, immunity or franchise. For many

years this prohibition against local and special acts was interpreted by the attorney general of the
territory to prohibit the legislature from making a public igappropriation to a specific city. Rather,

the legislature was required to make a general appropriation to an executive department which would

then allocate funds to specificojects.

Presumably, the prohibition against local and special acts iseht®on applies to appropriations as

well as to other types of legislation. The attorney general warned, for example, that designating loan
recipients would be illegal (memorandum of the at
the White Passed Yukon Roud8®.,, 6 May 14,

Section 20. Impeachment

All civil officers of the State are subject to impeachment by the legislature.
Impeachment shall originate in the senate and must be approved by a twioirds
vote of its members. The motion for impachment shall list fully the basis for the
proceeding. Trial on impeachment shall be conducted by the house of
representatives. A supreme court justice designated by the court shall preside at
the trial. Concurrence of two-thirds of the members of the hose is required for a
judgment of impeachment. The judgment may not extend beyond removal from
office, but shall not prevent proceedings in the courts on the same or related
charges.

Virtually every state constitution grants the legislature the powemtowe the governor and other
principal elected and appointed officials by means of impeachment. Some constitutions also allow
removal of lesser officials for cause by concurrent resoldti@arprocess called joint address or
legislative address but the Alaskaconstitutional convention delegates rejected this option. Unusual
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features of Al askab6s i mpeachment provision are i
than just the highest elected aappointed officeholders; origination of impeachment in the senate and

trial in the house (it is the opposite in the U.S. Constitution and most state constitutions); and omission

of a definition of impeachable offenses (compare Article IV, Section 12, whigle c i f i es fAmal f e
and misfeasanceo0 asjudgee)peachabl e offenses for

Impeachment is rarely used at either the federal or state level. However, in 1985 in Alaska, a grand jury
report alleged that Governor William Sheffield attempted to steerta stfice lease to a political
supporter, and recommended that the legislature initiate impeachment proceedings against him. The
legislature convened in special session and began a hearing on impeachment. Since there is no statutory
implementation of thisonstitutional section, it was necessary to deal with such important preliminary
guestions as what constitutes an impeachable offense; what standard of proof is required; what
procedures should be followed by the senate and house; and whether the impeaesmeviewable

by the courts. In the end, the senate rules committee, which heard the evidence, did not find sufficient
cause for the full senate and house to proceed with the matter.

Section 21. Suits Against The State
The legislature shall establib procedures for suits against the State.

Thelongst andi ng common | aw doctrine of sovereign im
the government from being sued. However, the federal government and state governments have waived
through statutehieir immunity from suit in certain types of cases. A few state constitutions still prohibit

all suits against the state, but even here various exceptions and evasions have been devised so that
justice may be served. This section, which commands the legésta establish procedures for suits

against the state, is different from most other state constitutional provisions, which typically allow for

the waiver of sovereign immunity.

The Alaska legislature has complied with this constitutional directivéa$n09.50.250, which
authorizes a person or corporation to bring a contract, goasiact, or tort claim against the state.

This law is based on the federal tort claims act. Like its federal counterpart, the state statute contains
certain exceptions to ¢hwaiver of immunity, one of which is for the exercise of petitgking
discretion by state officials. That is, if a state official adopts a discretionary policy, the state may not
be sued over the consequences of the decision. Thus, for example, teewdthtet be sued for its
decision not to regulate traffic near a school that allegedly contributed to the death of dgouniiigs

v. State 566 P.2d 1304, 1977). On the other hand, once a decision is mddedmnething, the state

is obligated to dat with reasonable care, such as maintain a road in w{Stete

v.Abbott 498 P.2d 712, 1 9 7 2 -pperatibrialdestcunderrwhich dexisions tlrat i p | a
rise to the level of planning or poliapaking are considered discretionary acts whiamot give
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rise to tort liability, while decisions that are merely operational in nature are not considered to be
di scretionary acts and therefore are not i mmune f

The statebds | i mi imendnityvdees nokeextend th suisagamst thd state in federal
court. It does not mean that money judgments against the state are paid automatically. These may
require a legislative appropriation (AS 09.50.270).
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ARTICLE 1l

THE EXECUTIVE

rticle Il createghe executivebranchof governmentandveststhe governorwith the executive
A powerof the state.It specifiesthe methodof electingthe governorandlieutenantgovernorthe
powersanddutiesof theseofficers (including somelegislativepowersof the governornot addressed
in Article 1) andthe frameworkof the executivebranch.This articleendowsA | a s doeehawith
exceptionallystrongformal powers.For example the governorappointsall departmenteads.
Typically, severaldepartmenteads,including the attorneygeneral,are popularly electedin other
states. Commentary by the committee of delegates who drafted the articlé Jaldrgention
throughoutthe article is to centralizeauthority and responsibilityfor the administrationof
governmentandthe enforcemenbf lawsin a singleelectedo f f i Thie @stitubionalconvention
delegates created a strong governor for the same reason they created lagislatigre: they
believedthat effective and responsiblestategovernmentrequiredthat eachbranchhave broadand
uncomplicated powers to carry out its respective duties.

Few state constitutions grant as much authority
of the othe constitutions were written with a history of tyrannical or corrupt executives in mind.

Al askads experience was different. Her e, histor
from the people. Al askabds t eerUSi Departmeat bf thg loterierr nor
appointed by the U.S. president; he shared executive authority with large federal bureaucracies; and his
influence was deliberately diluted by the territorial legislature through its creation of commissions or
elected offtes to oversee administrative functions which fell within its purview. The delegates sought

to remedy these defects with a hierarchical administrative system superintendedlbgtedeofficial.

Also, at the time of the convention, strong executives were the progressive constitutional ideal (they
remain so today). They localize political accountability (when things go awry, there is someone to
blame), and they facilitate the management of largarozations. Strong executive powers were the
centerpiece of t he NadeliStata@ohstitiMiommd tley vweee Fecommended e 6 s
in studies prepared for the Alaska constitutional convention. Two recent constitutions of the day, those
of New Jersey (1947) and Hawaii (1950), created strong executives. Indeed, the key provisions of
Article 1ll, Sections 225, which create a centralized administrative structure directly accountable to
the governor, follow closely the New Jersey and Hawaii jpletss.
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Article 111 is the primary, but not the excl

grants of executive power are found, for example, in Article Il (veto power in Section 15 and authority
to call special legislative sessions in Section 9) and Article IX (responsibility for preparation of an

executive budget in Sectid®).

Unlike the first two articles of the constitution, this article has been the subject of comparatively little
judicial interpetation.

Section 1. Executive Power
The executive power of the State is vested in the governor.

This section and Section 16 directly grant to the governor the executive power of the state. All of the
powers necessary for the governor to carry oueitezutive function, except those that are explicitly
prohibited, are implied by these two sections.

Section 2. Governor6s Qualifications

The governor shall be at least thirty years of age and a qualified voter of the State.
He shall have been a residertf Alaska at least seven years immediately preceding

his filing for office, and he shall have been a citizen of the United States for at least
seven years.

These qualifications for the office of governor are typical of those found in other state tionstitu

The large majority of states establish the same minimum age qualification; only one has a higher
minimum (Oklahoma, 31 years); the lowest minimum age is 18 years (California and Washington); and
seven states do not specify a minimum age. While statds require the governor to be a U.S. citizen,
only a few, including Alaska, require a minimum number of years of U.S. citizenship (New Jersey and
Mississippi require 21). State residency requirements in other states range from two to 10 years.

The U.S president must be at least 35 years old, a ndboral citizen, and a U.S. resident for 14 years.

Section 3. Election

The governor shall be chosen by the qualified voters of the State at a general
election. The candidate receiving the greatest numbef votes shall be governor.
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This provision makes the office of governor elective. All state governors are elected directly by the
voters. It specifies that a plurality rather than a majority of the votes cast iechiereis decisive; that

is, the candidate for governor who receives the highest number of votes wins, whether that number of
votes is more or less than 50 percent of the total number of votes cast. Plurality elections are prevalent
in this country becauesthey are considered a bulwark of the-pesty system. A majority rule (which
requires the winning candidate to receive at least one more than half of the votes cast, and usually
involves a ruroff election) is used in only a few states for executiviceff. In close electoral contests
between two major candidates, comparatively few votes for apihity or writein candidate can deny

a majority to the person polling the largest number of votes. In contests with three or more major
candidates, a plurig win is almost assured. About half of the gubernatorial elections in Alaska since
statehood were won with pluralities. On two occasions that plurality was less than 40 percent; in 1978,
Jay Hammond received 38.2 percent of the votes cast and, in 188€x, Mickel received 38.8 percent.

Note that the constitution does not dictate that the plurality rule shall also govern the election of
legislator® Ar t i cl e I |, Section 3 is silent on the mat i
generalbecti ons. 0 Statutes provides for a plurality
judicial retention elections require a majority of the votes cast (AS 15.15.450).

Gubernatorial elections in Alaska occur in evermbered years between sidential elections. This
schedule is a coincidence of the timing of statehood, but it is considered desirable. Constitutional
reformers recommended this arrangement as a means of focusing the attention of the electorate on state
issues and obtaining a jgihent on the performance of the state administration rather than a judgment

on the national administration.

Section 4. Term of Office

The term of office of the governor is four years, beginning at noon on the first
Monday in December following hiselection and ending at noon on the first
Monday in December four years later.

All but two states have a fowyear term for governor (in New Hampshire and Vermont the term is two

years). A measure often discussed but not yet adopted anywhere is a sipghe $&rm for governor.

It is thought this would eliminate the political pressures associated with running for reelection.
However, it could also reduce toffice. el ectoral accoc

Al askads constituthengosees nohédsbegirmnieag!| gf i n De
governor some time to prepare a budget and legislative proposals before the legislature convenes in
January. In years following a gubernatorial election, the legislature convenes one weekHaiter tha

other years in order to give a new governor additional time to prepare for the session (see
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Article 11, Section 8). Like Al askads, Hawaii 6s c¢
moststate onst i tuti ons begin the governoros term in Ja

Section 5. Limit on Tenure

No person who has been elected governor for two full successive terms shall be
again eligible to hold that office until one full term has intervened.

This prohibition agairtsserving more than two successive terms seeks to prevent the accumulation of
excessive power and the entrenchment in office of a governor and retinue of appointed officials. A term

limit encourages political competition and increases access to the ghgfitiscess. Many state

constitutions limit an individual to two foyear terms as governor ; ot hers
individual to twosuccessiveerms (that is, two terms one after the other). Also, the limit applies to two

full terms to which thgerson was elected. Thus, a person who may succeed to the office of governor

in Alaska is eligible for two full elected ter ms
term. The Twentysecond Amendment to the U.S. Constitution (ratified in1)3imits the

U.S. president to two terms and counts as one of those terms any service longer than two years as
president through succession.

William Egan, Al askabds fir s1962;,J962%66; amm 1970984¢.r ved t hr
Althoughelectd i n November 1958, Egandés first term did ni
a state on January 3, 1959. Thus, this term was about one month short of a full term (according to

Section 4, the term of office of the governor begins on the firsiddp in December following the

election). Governor Egan stood forekection in 1966. His apparent violation of the spirit of this term

limit, if not its letter, may have contributed to his defeat by Walter Hickel, who made a campaign issue

of the matter.

Article Il does not limit the number of terms that a legislator may serve, although a number of initiative
proposals have been made, unsuccessfully, to impose such a limit (see discussion of legislative term
limits under Article Xl, Section 1).

Section6. Dual Office Holding

The governor shall not hold any other office or position of profit under the
United States, the State, or its political subdivisions.

The rationale for this prohibition against dual office holding by the governor is similart tevtih
applies to legislators (see Article 1l, Section 5; see also Article 1V, Section 14). It is intended to
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prevent conflicts of interest that may compromise independent judgment, to prevent the accumulation
of excessive power, and to protect the separation of powers.

Section 7. Lieutenant Governor Duties

There shall be a lieutenant governor. He shall have the same qualifications as the
governor and serve for the same term. He shall perform such duties as may be
prescribed by law and may be delegated to him by thgovernor.

The primary purpose of a lieutenant governor is to provide a successor to the governor if that office
becomes temporarily or permanently vacant. An amendment to the constitution in 197@ ¢hange

title of this office from secretary of state to lieutenant governor, because the new title was thought to
carry more prestige and was the title of comparable offices in other states. Some states have both an
elective lieutenant governor and an ebestisecretary of state. Thilodel State Constitution
recommended against including either office, and the delegates to the convention seriously questioned
whether a second elective executive position was really necessary. Indeed, at one point in the extensi
debate on the contents of this section, they voted to eliminate the office altogether. In the end, the
delegates decided it was desirable to have an elected successor to the governor. The alternative would
be an appointed successor, or one of the presafficers of the legislature, who are elected but only

by the voters of one district. All but five states have a lieutegarnor.

The delegates envisioned a busy lieutenant governor whose work would be an integral part of the
operation of thexecutive branch (but who would not preside over the senate, as is the case in many
states). They left to the governor and legislature the task of specifying the duties. However, the
delegates clearly assumed that the lieutenant governor (secretaryepfvstald be involved in the
administration of electiodsa traditional function of the office of secretary of sateecause
elsewhere in the constitution they charged that office with responsibilities for preparing the ballot (see
Article XI, Sections 26; and Article XIII, Sections 1, 3).

Contrary to the expectation of those who draft
delegated significant administrative duties or policgking responsibilities to the lieutenant governor.

Nor has the legislate prescribed much for that officeholder to do: administer state election laws,
appoint notaries public, serve as custodian of the state seal, and perform certain ministerial duties
relating to the promulgation of regulations under the Administrativeedire Act.

The latest edition of thd&lodel State Constitutiomecommends a line of succession through the
presiding officers of the | edyaoffiteg suchraga lieukehanter t h
governor, for whom generally few usefuldut s may be found o
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Section 8. Lieutenant Governor Election

The lieutenant governor shall be nominated in the manner provided by law for
nominating candidates for other elective offices. In the general election the votes
cast for a candidate for governor shall be considered as cast also for the candidate
for lieutenant governor running jointly with him. The candidate whose name
appears on the ballot jointly with that of the successful candidate for governor
shall be eleced lieutenantgovernor.

Candidates for the office of lieutenant government must appear on the primary ballot. The party
candidate with the highest number of votes becomes
nominee for governor and the dvof them stand in the general election together. This scheme was

chosen by the delegates over the proposal submitted by the committee on the executive branch, by

which candidates for governor would handpick a running mate much the way candidates for U.S.
president handpick their running mates for yictesident. The delegates also rejected a proposal for

the lieutenant governor to be elected independently of the governor, because this method might produce

a governor and lieutenant governor of diffengsaties.

The tandem method of electing the governor and lieutenant governor is currently used by a number of
states.

Section 9. Acting Governor

In case of the temporary absence of the governor from office, the lieutenant
governor shall serve as acting garnor.

This section provides for the temporary assumption of the duties of governor by the lieutenant governor,

in contrast to the permanent succession to office treated in Sections 10, 11 and 12. Most state
constitutions make a similar allowance, bus ual | 'y f or a temporary absence
governor, rather than Afrom office, 0 as in this s
more traditional words by an amendment on the floor of the convention because it was rdabghize

with modern communications it was possible for the governor to fulfill the duties of office while
temporarily out of the state, and that a governor could be absent from office while remaining in state.

However, the vaguenefscedb teumdfiabeserceablygymcotat
this section.
Al askads first elected governor, William Egan, fe

His illness kept him in a Seattle hospital until April, during which time Lieute@aviernor Hugh
Wade served as acting governor.
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Section 10. Succession; Failure to Qualify

If the governor-elect dies, resigns, or is disqualified, the lieutenant governor
elected with him shall succeed to the officef governor for the full term. If the
governor-elect fails to assume office for any other reason, the lieutenant governor
elected with him shall serve as acting governor, and shall succeed to the office if
the governorelect does not assume his office withsix months of the beginning

of theterm.

The delegates sought to anticipate all possible contingencies in the succession provisions. Here they
dealt with the possibility of a governetect failing to assume office. If the goverredect does not
assume office within six months after the term begins, the office is forfeited to the lieutenant governor.

Section 11. Vacancy

In case of a vacancy in the office of governor for any reason, the lieutenant
governor shall succeed to the office for the reainder of the term.

If a permanent vacancy in the office of governor should occur, the lieutenant governor becomes
governor (in contrast to acting governor, as in the case of a temporary vacancy) for the remainder of
the term. Some constitutions provide & special election to fill the office for the remainder of the

t er m, but not Al askads ( excep telected Ifeutenamtegovermou s u a |
succeeds to the governorshipee Section 13). A permanent vacancy could arise from death,
resignation, impeachment, conviction of a felony, or from a disability that resulted in a declaration of
vacancy under Section 12.

In 1969, Governor Walter Hickel resigned the office of governor to assume the office of Secretary of
the U.S. Department dhe Interior. Lieutenant Governor Keith Miller succeeded to the office of
governor for the remainder of the term. In 2009, Governor Sarah Palin resigned and Lieutenant
Governor Sean Parnell succeeded to the office of governor.

Section 12. Absence

Whenewer for a period of six months, a governor has been continuously absent
from office, or has been unable to discharge the duties of his office by reason of
mental or physical disability, the office shall be deemed vacant. The procedure
for determining absen@ and disability shall be prescribed by law.
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This section deals with the potentially thorny issue of a disabled chief executive (the thorniness being
the officeholder who does not recognize his mental disability, or who does not consider his physical
condition to be disabling). To avoid a tedioustadon of procedures similar to those found in several

state constitutions and in the Twetlifgh Amendment to the U.S. Constitution, the drafters of the
constitution assigned to the legislature responsibility for specityivgthe office of governor add

be declared vacant. The legislature has not yet done so, which may be unfortunate if the task became
complicated by the circumstances of a particular situation warranting the usesettius.

Section 13. Further Succession

Provision shall be mae by law for succession to the office of governor and for an
acting governor in the event that the lieutenant governor is unable to succeed to
the office or act as governor. No election of a lieutenant governor shall be held
except at the time of electingr governor.

The legislature has provided, pursuant to this section, that after taking office the governor is to appoint

a successor to the |ieutenant governor Afrom amon
stat e gover nmehomusthe comfitmbdey avmajsrity ofdhe legislature meeting in joint

session (AS 44.19.040). In the event that a vacancy occurs in the office of lieutenant governor, the
designated person succeeds to that office. If the regularly elected lieutenanbgeueceeds to the

office of governor and then vacates that office for some reason, the appointed lieutenant governor
becomes acting governor only until a special election is held to elect a new governor and lieutenant
governor. (See A84.19.044.)

In Juy 2009, Sarah Palin resigned the office of governor. At the time, she designated a department head

to succeed the lieutenant governor, who would become governor. This created confusion, because she

had previously designated a successor to the officeutEinant governor, who had been confirmed by

the legislature. The matter was resolved by a compromise that allowed the new appointee to function

as fAacting |ieutenant governoro until he could be

Section 14. Title and Authority

When thelieutenant governor succeeds to the office of governor, he shall have the
title, powers, duties, and emoluments of that office.

This section removes any ambiguity about the power and role of the person who occupies the position

of governor by virtue of penanent succession. In some states a person who succeeds to the office of
governor becomes fiacting governoro for the remain
about the range of his powers.
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Section 15. Compesation

The compensation of the governor and the lieutenant governor shall be prescribed
by law and shall not be diminished during their term of office, unless by general
law applying to all salaried officers of the State.

The legislature may not attemjat pressure the governor or drive him from office by reducing his
compensation. A similar provision protects judges (Article IV, Section 13). This protection is a
safeguard of the separation of powelsn 2 00 8, the | egislature <crec:
Compensation Commission with authority to set the salary for legislators, the governor, the lieutenant
governor, and the heads of the principal departments, subject to a legislative veto (AS. 39.23.500; see
also Article Il, Section 7). In 2011, the comnmassrecommended an annual salary for the governor of
$145,000 and for the lieutenant governor a salary of $115,000. These recommendations were not
rejected by the legislature and becdave

Section 16. Governoro6s Authority

The governor shall be resporible for the faithful execution of the laws. He may,
by appropriate court action or proceeding brought in the name of the State,
enforce compliance with any constitutional or legislative mandate, or restrain
violation of any constitutional or legislative pwer, duty, or right by any officer,
department, or agency of the State or any of its political subdivisions. This
authority shall not be construed to authorize any action or proceeding against the
legislature.

The first sentence is a common provisiormjdel from the U.S. Constitution, found in virtually every

state constitution. The governor must also sign an oath of office to uphold the U.S. and Alaska
constitutions (Article XII, Section 5). The sec
powers to assure the faithful execution of the laws. It was first adopted in the 1947 New Jersey
constitution, and thereafter it was carried as a recommendationMotled State Constitutiorf.o this

day, only Alaska and New Jersey contain such a proviianthorizes the governor to sue to enforce

the constitution and the law, and to restrain state agencies from unconstitutional .conduct

The last sentence bars the governor from suing the legislature. This was made clear inAlsiase
Legislative Cancil v. Knowles988 P.2d 604, 1999. Here the governor sued the Legislative Council to
seek a judicial determination that a legislative vote to override a veto was untimely under Article I,
Section 16 and therefore invalid (see discussion under Articiettion 16). The Alaska Supreme
Court turned away the governor6s arguments that
branch, not in the name of the state, and that he was suing the Legislative Council, an dgent of
legislature,not the legislatureitself. For the governorto litigate disputeswith the legislature
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about the constitutionality of its actions, it is now clear that he must do so indirectly, for example, by
suing the commissioner whose job it is to enforce the law (8taile ex rel. Hammond v. Alle25

P.2d 844, 1981), or by failing to enforce theasigre altogether and provoking a suit by the legislature
(as inBradner v. Hammond553 P.2d 1, 1976). There is no constitutional prohibition against the
legislature suing thgovernor.

Section 17. Convening Legislature

Whenever the governor considerstiin the public interest, he may convene the
legislature, either house, or the two houses in joint session.

It is clear that the governor can use this section to get both houses of the legislature to meet jointly, or

to get one or both houses to meet saady, while a session of the legislature is underiayexample,

Governor William Sheffield used this authority to call a joint session of the legislature (which was still

in regular session) in June 1983 for the purpose of considering the confirroftiia cabinet
appointments. As it happened, the joint session
confirmed, but only after the senate president compelled the attendance of absent members with the
help of the state troopers (skerttula v. Ao00d,686 P.2d 1197, 1984; arghultz v. Sundberg59

F.2d 7141985).

Not so clear is whether this section is an independent source of power for the governor to convene
meetings of the legislature if it is not already in session. Presumablygovieenor would use Article

I, Section 9 to convene a special session if a regular session had adjourned (note that special sessions

are limited to 30 days; no limits are specified here). In 1987, on the 120th day of the regular session,
Governor Steve Cowe r invoked this section to fAconvene t he
houses could complete work on budget bills (gover
effect of extending the regular session, although the only explicit autrmeiteénd a regular session

is given to the legislature in Article 1l Section 8. Special sessions have subsequently been called by
governors to give the legislature time to finish its work; this section and Article I, Section 9 are cited

as authority to dso.

Section 18. Messages to Legislature

The governor shall, at the beginning of each session, and may at other times, give
the legislature information concerning the affairs of the State and recommend the
measures he considensecessary.

In Alaska, asn most states, the governor is required to address the legislature at the beginning of each
sessionHereheis authorizedo addresst at othertimesaswell. While this poweris not, onits
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face, a substantive n e , it enhances the governoros author
opportunity to raise public policy issues and i
help set the agenda of the legislature.

The power of the governor to introduci#s in the legislature derives from this provision and from a
statute (AS 24.08.060(b)). Letters transmitting bills from the governor to the legislature typically begin
with a reference to Article Ill, Section 18.

Section 19. Military Authority

The governor is commanderin-chief of the armed forces of the State. He may call
out these forces to execute the laws, suppress or prevent insurrection or lawless
violence, or repel invasion. The governor, as provided by law, shall appoint all
general and flagofficers of the armed forces of the State, subject to confirmation
by a majority of the members of the legislature in joint session. He shall appoint
and commission all other officers.

This is a common constitutional provision. It reassertsthmrdination of military to civilian power

that appears in Article |, Section 20. The governor is commanegief of the armed forces of the

state (the Alaska Air National Guard and Army National Guard) when these forces are engaged in
activities within the state and not activated by a call to federal service (in which case the governor
ceases to have control over them). National Guard units are only nominally state organizations;
standards for their training, equipping and organizing, as well as rnittiofinancial support, come

from the federal government.

The governor has broad power to use the Nation
authorizing the National Guard to assist local police in enforcing drug \&akace v. State933 P2d

1157, Alaska Ct. App., 1997). Use of the guard under this section must be under all of the constraints

of civil law. Backing up the police with National Guard troops in an effort to restore public order, for
example, is different from declaring martialv under Sectiog0.

Section 20. Martial Law

The governor may proclaim martial law when the public safety requires it in case
of rebellion or actual or imminent invasion. Martial law shall not continue for
longer than twenty days without the approvalof a majority of the members of the
legislature in joint session.
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The right to declare martial law is a basic attribute of sovereignty. Under a declaration of martial law,
military authority supersedes normal ciaiithority, and officers of the militia may take all action that

is reasonably necessary to restore public order and civil government. Here the governor of Alaska is
authorized to proclaim martial law, but only to suppress rebellion or cope with an admatioent
invasion. (It is hard to imagine an actual invasion of Alaska that federal military authorities would be
content to let state troops repel.) Martial law may not last beyond 20 days without the legislature
affirming the urgency of the situatiolf.the legislature were not in session at the end of the 20 days,
the governor would have to convene a special joint session to secure permission to prolong the condition
of martial law.

Section 21. Executive Clemency

Subject to procedure prescribed bylaw, the governor may grant pardons,
commutations, and reprieves, and may suspend and remit fines and forfeitures.
This power shall not extend to impeachment. A parole system shall be provided

by law.
Granting pardons and reprieves is a traditional ekegue f unct i on. The phrase s
prescribed by |l awd or its functional equivalent i
creation of some kind of public process for the exercise of executive clemency as a safeguard against
its abuse for political or other reasons. The New

commission or other body may be established by law to aid and advise the governor in the exercise of
executive clemency. o0 Ther &Add asiklaed epgli sd @ad wr s hfasr n
of the clemencyower.

Parole is not a form of clemency; it relaxes the requirement of physical confinement for the duration of
a sentence, but it does not commute or curtail the sentence itself. The Alasliktulieghas provided
a detailed system of parole that includes a parole board (see AS 33.16).

Section 22. Executive Branch

All executive and administrative offices, departments, and agencies of the state
government and their respective functions, powes, and duties shall be allocated
by law among and within not more than twenty principal departments, so as to
group them as far as practicable according to major purposes. Regulatory, quasi
judicial, and temporary agencies may be established by law and reeeot be
allocated within a principal department.
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Limiting the number of executive departments to 20 expresses the constitutional objective of keeping

the executive branch streamlined, efficient, and manageable. It reflects modern notions of efficient
management, such as the desirability of integratihgdmhinistrative units engaged in essentially the

same activity, and giving administrators relatively few direct subordinates. A restriction on the
executive branch to 20 principal departments was recommended Mothet State Constitutioand

had alreadyp een i ncorporated into sever al constituti
convention. This version follows closely that found in the New Jersey constitution.

Most state constitutions create a number of specific executive offices (such aieatateer, auditor

or comptroller, attorney general, commissioner of land, insurance commissioner, superintendent of
public instruction, and others) and impose directly or indirectly a basic organizational scheme on the
executive branch. Except for the ndare to create an agency for local government affairs (see Article
X,Section 14), Al askads constitution | eaves the
of the legislature, with the sole limitation that there be no more than 20 pridejpattments. Alaska
presently has 14 principal departments (excluding the office of the governor), and has never had more
than 15 at one time.

Section 23. Reorganization

The governor may make changes in the organization of the executive branch or
in the assignment of functions among its units which he considers necessary for
efficient administration. Where these changes require the force of law, they shall
be set forth in executive orders. The legislature shall have sixty days of a regular
session, or afull session if of shorter duration, to disapprove these executive
orders. Unless disapproved by resolution concurred in by a majority of the
members in joint session, these orders become effective at a date thereafter to be
designated by the governor.

This provision bolsters the governorés manageme
organization of the executive branch. It does not apply to the organization of the legislative or judicial
branches. The organization of the executive brameHegislative function, and without this provision,

the governor would be required to introduce a bill to accomplistoeggnizational objectives. A bill

would require the expenditure of time and political resources; it would require a majority toté in
houses; and in the end it might not be entirely
section does not guarantee success, i tplanle f i ni t el

Use of the executive order to restructureahé mi ni strati ve system, subject
was first adopted by Congress in the Reorganization Act of 1932. It became a popular modernization
reform in the states thereafter. Today, most governors and the U.S. president possess fiteaefa ma
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either constitutional or statutory law. Changes to those aspects of executive agency structure and
organization that are not set in statute do not require the use of this procedure by the governor.

Apartfromtre | egi sl atureds power to confirm certain exe
of two authorizations of the Al egi sl at,Secton vet o0 i I
12 regarding decisions of the local boundary commissioon ¢ e al so t he | egi sl aturedc

rules in Article IV, Section 15). Exercise of the legislative veto is easier here than under Article X,
Section 12, because the vote occurs in joint session (that is, 31 legislators are required to disapprove an
executive reorganization, rather than the 11 senators and 21 representatives required to disapprove a
boundary change). The State Officers Compensation Commission, whose recommendations become
law unless rejected by the legislature, is an example ofid@talegislative veto (AS 39.23.500).

Section 24. Supervision
Each principal department shall be under the supervision of the governor.

This short, unadorned sentence gives the governor unambiguous supervisory power over the agencies

of the executive branch. A corollary of this provision is that the governor is answerable for the actions

of his subordinates. Accountability of the goverhos gr eatly di mi ni shed in tho
executives, 0 that is, those aosmnmissiondrs.rectl y el ected

Section 25. Department Heads

The head of each principal department shall be a single executive unless otherwise
provided by law. He shall be appointed by the governor, subject to confirmation
by a majority of the members of the legislature in joint session, and shall serve at
the pleasure of the governor, except as otherwise provided in this article with
respect tothe secretary of state. The heads of all principal departments shall be
citizens of the UnitedStates.

Here is elaboration of the streamlined design of the executive branch, with administrative authority
concentrated in the hands of the governor. Thedastence enunciates the principle that departments

should be headed by one person, rather than by a board or commission, in order to facilitate efficient
decision making, administration and agency accountability, yet it leaves the way open for a @mmissi
rather than an individual to head a department wi
board of education had run the territorial schools since 1917, and the Alaska territorial fisheries board

had been in place since 1949, so the delegatt®e constitutional conventiorecognizeda certain

political inevitability aboutthe continuationof at leastthesetwo
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boardsafter statehood. Rather than sort through the contentious issues of which departments should be
run by boards with what membership and formal powers, and fix these matters in constitutional
concrete, the delegates left them toldugslature.

Immediatey after statehood, the legislature created a board of education (now the board of education

and early development) within the department of education, and a board of fish and game (now two
separate boards) within the department of fish and game. Thesls hadrcertain policy oversight and
ruema ki ng authority, but they were explicitly de
which were assigned to the respective commissioners (ch 64 SLA 1959). In 1967, the powers of the
board of education we expanded, and it was formally elevated to head of the department of education

(ch 96 SLA 1967; see AS 14.07.075). It is the only board that currently serves as the head of a principal
department.

A proposal made unsuccessfully at the convention, aedha surfaces from time to time as a possible
constitutional amendment, is to require that the attorney general be popularly elected. (The attorney
general is appointed by the governor in only a few other states.) Because the attorney general advises
the governor on legal matters, it is thought by some that political independence from the governor
would result in a more objective legal perspective. The rejection of this idea by successive legislatures
continues to reaffirm the constitutional ideal of grp@inted, hierarchical, accountable executive
organization.

The governords department heads must be confirm
legislature. Confirmation of executive appointees is a key legislative check on the exeauite br

Typically, state constitutions assign the task to the senate only, as does the U.S. Constitution. In Alaska,
there was a territorial tradition of confirming executive appointments in joint session (see, for example,

ch 68 SLA 1949), and this was dad over in the state constitution.

The legislature may not require that other appointees also be confirmed. It attempted to do so in 1975

by a law asserting authority to confirm appointments to positions of deputy commissioner and division
director. Thegovernor did not submit these appointments to the legislature and the legislature sued.

The supreme court ruled against the legislatBradner v. Hammondg53 P.2d 1, 1976). It said that

the power to confirm did not extend beyond the express limitthefconstitution and that the

| egi sl aturebés action violated the principle of s
placed a proposed constitutional amendment before the voters that would give the legislature explicit
authority to dezrmine which executive appointees would be subject to confirmation. The amendment

failed to be ratified by theoters.

Section 24 specifies that each department is supervised by the governor, and, by making the tenure of
depart ment headse dpd peeansduernet ouf parhefitgover nor , 0 t he
the means to make that supervision effective. In removing a department head, the governor does not,
for example, have to show cause (such as incompetence, neglect of duty, or mandeurpit
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or provide a public hearing, nor may the legislature impose conditions on the removal of department
heads. (However, it may do so on the removal of certain commission members, as authorized in Section
26.)

Department heads (and commission members covered by Section 26) must be citizens of the United
States, but they do not have to be residents of Alaska. After acrimonious debate, the delegates removed
a durational residency requirement from the qualificatifum department head on the grounds that a
governor should be allowed to search for administrative talent outside Alaska if necessary. This section
and Section 26 are patterned on the New Jersey constitution (Article V, Section 4 (2) and (4)).
Provisionsin the Hawaii constitution are also similar (Article V, Section 6).

The appearance of Afsecretary of stateo in this
significance: it is the result of an oversight at the time a constitutional amendment ctientjibel of
the position.

Section 26. Boards and Commissions

When a board or commission is at the head of a principal department or a
regulatory or quasi-judicial agency, its members shall be appointed by the
governor, subject to confirmation by a maprity of the members of the legislature

in joint session, and may be removed as provided by law. They shall be citizens of
the United States. The board or commission may appoint a principal executive
officer when authorized by law, but the appointment shdlbe subject to the
approval of thegovernor.

This section governs the appointment and removal of members of two classes of boards and
commissions: those that are hedd principal department, of which there is only dribe board of

education and early developméra nd t hose t hat ar e hjelndli cwifala aigeengcuy
Among the latter are regulatory boards such as the Regulatory Commission of Alagl@randdrous

occupational licensing boards, such as the Alaska State Medical Board. Excluded are the many advisory

boards (such as the Recreation Rivers Advisory Board) and the public corporations of the state (such

as the Alaska Permanent Fund Corporatibe, Alaska Housing Finance Corporation, the Alaska

Railroad Corporation, and the Alaska Industrial Development and Export Authority).

With regard to the members of boards within the purview of this sectico ésb | ed A Secti on
boardso), tshhe poger i0 eppoinb and thealegislature the power to confirm. However,

these members may or may not serve at the pleasure of the governor, for the legislature is given the
power to establish conditions for the removal of board members. Thus, in tlué# tasstate board of

educationand early developmentfor example,the law providesthat the membersserveat the
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pleasureof the governor. But in the case of the boards of fish and game, for example, the law restricts
the governoroés power of removal to cases of fAi ne

This section is silent about the boards of public caons and advisory boards. The governor
appoints the members of these boards; their names are not submitted to the legislature for confirmation;
and they serve at the pleasure of the governor. A constitutional amendment appeared on the 2000
general electin ballot that would have required legislative confirmation of appointees to all public
corporations of t he state At hat manage signi f
Corporation), but it was defeated.

The governor must approve the choicegirincipal executive officer made by a Section 26 bbard

that is, the commissioner of education and early development, and the executive directors of various
regulatory and quagidicial boards (Because members of the board of education and early
develpment serve at the pleasure of the governor, their choice of commissioner may simply be the
person the governor wants in the position.)

Although it is part of the executive branch, the University of Alaska is neither a principal department
nor a regulator or quasijudicial agency, and therefore these provisions pertaining to the removal of
board members (regents) and selection of the principal executive officer (the president of the university)
do not apply to it. However, similar appointment and confiiomaprovisions apply to the regents in a
separate provision of the constitution (Article VII, Section 3).

In addition to the board of regents, the constitution creates four other boards and commissions: the
judicial council (Article IV, Section 8), theoenmission on judicial conduct (Article IV, Section 10),

the redistricting board (Article VI, Section 8), and the local boundary commission (Arti@ection

12).

Section 27. Recess Appointments

The governor may make appointments to fill vacancies ocaung during a recess
of the legislature, in offices requiring confirmation by the legislature. The
duration of such appointments shall be prescribed biaw.

Underl ying the attention to fArecess apippdéiant ment
suspicion that the governor will attempt to circumvent the confirmation power of the legislature by
making appointments when the legislature is not in session and cannot reject them. AS 39.05.070, first
adopted by the territorial legislature of dlag i n 1955, states: Alt is the
provide procedural uniformity in the exercise of appointive powers conferred by the legidtature
eliminate, insofar as possible,recessor interim appointmentsxceptin the event of
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death, resignation, inability to act or other removal from officdthe exercise, insofar as possible, of
appointive powers only when the legislatureisieB s si on. 0

This section permits recess appointments, but the lagislatay limit their duration. Prior to 1996,

Alaska Statute 39.05.080 did not limit the term of office of a recess appointee, but it required the
governor to submit to the legislature the names of all appointments requiring confirmations within 30
days afer the convening of the session. In 1994, outgoing Governor Hickel made an appointment to a
seat on the Alaska Public Utilities Commission (now the Regulatory Commission of Alaska), but did
not send the name to the legislature for confirmation becaudegistature was not in session. The
person assumed office. Incoming Governor Knowles preferred another person in the position. He told
the appointed person to resign, and made another appointment. He declared that because he did not

send the name of Hickeb s appoi ntee to the |l egislature for col
But the legislature confirmed him and other last minute appointees by Governor Hickel on its own
initiative. Hi ckel 6s appointee remfsuesl.elTde Ataska vacat e
Supreme Court ruled in favor the appointee, saying that once a person has been appointed to an office

and assumes the powers of that office, the govern
validity of an appointment &s not hinge on submission of the name to the legislature, and the

|l egi sl atureds power of confirmation is Qookt contin

v. Botelhg 921 P.2d 1126,996).

In the aftermath of this dispute, the legislatureepsively revised AS 39.05.080 to limit the terms of

recess appointees, to deal with the problem of unconfirmed recess appointees carrying over from the

end of one governoré6s term to the beginning of an
names to the legislature for confirmation. It also prohibits the governor from appointing during the

recess a person rejected for confirmation by the legislature.
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THE JUDICIARY

| a s kudialaky article, like the legislativeand executivearticles,is short, flexible and
A incorporateanodernconstitutionalconceptslt createsa unified court systemwith centralized
administration; it provides for merit selection of judges; it balances the ngeditmal independence
with the need for judicial accountability to the people; and it allows the legislature to expandrthe
system to keep pace with a growing state.

Al askabs court system is efficient wheeansthaa mpar ec
all of the courts are part of a single state system. They are administered from one place, they all operate
under the same rules, and they are all financed by the state legislature. We recognize this type of
organization in the federal courtsdie e d, Al askads judicial experienc:
the federal court system. In many states, the court system is fragmented into municipal courts, courts

of special jurisdictions, county courts and state appellate courts, each with fiecwliar jurisdiction,

its own rules and procedures, its own administration and its own source of funding. Also, in many
states, legislative power to create new courts or modify the jurisdiction of constitutional courts is

restricted or ambiguous. Judicia r ef or ms | ong sought in these ol d
constitution.
Al askabs system of merit selection for judges se

Article IV requires that judges be appointed by the governor frost aflnominees recommended by

an independent body, the judicial council, described in Section 8 below. Thus, judgeships are not spoils
of office. Also, judges are not elected. The convention delegates had no confidence in the electoral
process to produceuglified judges. Appointed judges do not need to worry about how their decisions
will affect their immediate chancexs re-election, nor do they need to finance expensive campaigns
from donations by private interests (including attorneys who appear iiedong.

Accountability of appointed judges to the peopl e
judges stand before the electorate on their own records, without party labels. The question before the
voters is simply whether a particuldge should remain in office. Retention elections for a judge

occur at the first general election three years after the judge is appointed (except in the case of district
court judges, where it is the first general election one year after appointmeiat) fand, six, eight,

and tenyear intervals thereafter, depending on the court level. A judge can be impeached by
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the | egislature for fAmalfeasance or misfeasanceo |
from the bench by the supreme court, after a review bgdh@missioron judicial conduct, for mental

or physical incapacitation or breach of ethics. However, a judge may not be recalled by the voters (see

Article XI, Section 8).

Article IV is flexible becaus it specifies only the rudimentary structure of the court system and gives

the legislature wide latitude to expand and shape the system to meet the needs of the state. The delegates
created only two constitutional coutshe superior court (a trial cowt general jurisdiction) and the

supreme court (an appellate court). Unlike the supreme court, which is a single body with all of the
justices sitting together to hear cases, the superior court has many judges in each of the four judicial
districts of thestate who hear cases sitting alone. At the time, a more elaborate (and more costly)
structure was unnecessary. Yet the delegates anticipated the future by authorizing the legislature to
expand the court system by adding judges and creating new courts.

These progressive features of Article 1V, notably the unified court system and merit selection of judges,

did not debut with the Alaska constitution. New Jersey pioneered the unified court system in its 1947
constitution, and Missouri initiated the meritselei on of judges in its 1946 c
judiciary article is notable because it incorporated so many of the innovations hailed by constitutional
reformers of the day. Many states have embraced these judiciary reforms in the years sircé Alask
constitution was written.

Article IV has been amended five times, but only forfimeing. The basic features of the article have
proven workable and remain unaltered. Today, Al as
one of the best ithe UnitedStates.

Section 1. Judicial Power and Jurisdiction

The judicial power of the State is vested in a supreme court, a superior court and
the courts established by the legislature. The jurisdiction of courts shall be
prescribed by law. The courtsshall constitute a unified judicial system for
operation and administration. Judicial districts shall be established bjaw.

This section vests the judicial power of the state in the court system and creates the basic structure of

that system. It consisof the superior court, which is a trial court, and the supreme court, which hears

appeals from the trial court. This section also authorizes the legislature to create additional courts. The
legislature has created the district court, which is anottercourt that relieves the superior court of

hearing lesser criminal and civil matters. It has also crehgscburt of appeals for criminal cases, an

intermediate appellate court that helps reduce the number of criminal appeals reaching the supreme

cout Al askabs constitution gives to the | egislatur
courts, and in this respect it is not unusual, except perhaps in the clarigiEatse.
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Importantly,thissect i on al so specifies that Alaskads cour
legislature may create must be administered by the supreme court as part of a centralized state judicial
system.

Judicial districts are commonly establisheccanstitutions, but the delegates preferred to leave this
matter to the legislature so districts could be easily modified from time to time with changing
administrative needs of the judicial system. During territorial days, the federal courts were organized
in four judicial district® District One, southeast Alaska; District Two, northwest Alaska; District
Three, southcentral Alaska; and District Four, interior Alaska. The legislature has adopted these four
districts for the organization of the state judi@gstem (see AS 22.10.010 for the boundaries of each
district).

The Alaska Supreme Court has declared that this section confers upon it certain inheraakinge
authority distinct from the rulenaking authority granted in Section 15. It has saidekample, that it

has exclusive power to regulate the practice of law in the state, and statutes dealing with this subject
are an unconstitutional invasion of the judicial branch of government (see for ex&iiens
Coalition for Tort Reform v. McAlpin®10 P.2d 162, 1991.)

Section 2. Supreme Court

(a) The supreme court shall be the highest court of the State, with final appellate
jurisdiction. It shall consist of three justices, one of whom is chief justice. The
number of justices may be increased by & upon the request of the supreme
court.

(b) The chief justice shall be selected from among the justices of the supreme
court by a majority vote of the justices. His term of office as chief justice is three
years. A justice may serve more than one term as diijustice but he may not
serve consecutive terms in thatffice

Paragraph (a) of this section creates the #dAcour
number of supreme court justices at three, but allows the legislature to inbreaset nu mber fAupol
request of the supreme court.o This proviso (mod
was included to prevent the | egislature from fApe
of changing a prevailing iatpretation of the law. At the request of the court, the legislature expanded

the number of justices to five in 1967 (16 other state supreme courts have five justices, 26 have seven
justices, and seven have nine justices).

Paragraph (b) was added &gnendment in 1970. Notice that paragraph (a) is silent on how the chief
justice is to be selected. Prior to the 1970 amendment, the governor designated the chief justice. The
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changefollowed a bitter conflict during the late 1960s between the court and the state bar association

over the chief justicebs exercise of his administ
prevent the accumulation of excessive power by one justideo make the chief justice accountable

to the other members of the court.

This section is, comparatively speaking, simple and terse. Absent are a number of provisions found in

other constitutions pertaining to the supreme court, such as authorizatEmder advisory opinions

at the request of the governor or legislature; a requirement for a supermajority vote to declare a
legislative act unconstitutional; formal authorization to exercise the power of judicial review (i.e., to
scrutinize the constitui onal i ty of acts of the other branches ¢
of the court (panels of fewer justices than the full bench) to hear and render decisions on cases;
assignment of original jurisdiction to the court in certain cases (légesleedistricting cases, for

example); or a requirement for broad geographical representation on the court.

Section 3. Superior Court

The superior court shall be the trial court of general jurisdiction and shall
consist of five judges. The number ofudges may be changed by law.

The superior court is the trial court with original jurisdiction over all civil and criminal matters. To

facilitate the work of the court, particularly in small communities without a superior court judge, the
legislature immdiately after statehood established a set of lower trial courts called district magistrate

courts. Deputy magistrates were authorized to assist district magistrates by serving primarily in outlying

areas. In 1966, the magistrate courts became the digitidis of the present day, and deputy district

magi strates became todaydés magi strates. (The hi st
are discussed iBuckalew v. Holloway§04 P.2d 240, 1979.) Thus, there are now two trial courts, the

supeior court and the distriatourt.

The superior court deals with serious criminal offenses (felonies) and civil cases involving claims for
recovery of money or damages in excess of $100,000. It hears cases on appeal from the district court,
and it handlesfamily and juvenile matters. The district court hears minor criminal cases
(misdemeanors), violations of municipal ordinances, and civil cases involving sums less than

$100,000. Magistrates are appointed by and serve at the pleasure of the presidiogcaypejudge

in each district. They assist primarily, but not exclusively, in outlying areas with routine district court
matters such as issuing marriage licenses, summons, and search and arrest warrants; setting bail; and
solemnizing marriages.

Each siperior and district court judge, and each magistrate, is assigned to one of the four judicial
districts. One superior court judge in each district is designated presiding judge to coordinate
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administrativematters. There are 40 superior court judgeships throughout Alaska, and 21 district court
judgeshipg2012).

Section 4. Qualifications of Justices and Judges

Supreme court justices and superior court judges shall be citizens of the United
States and ofthe State, licensed to practice law in the State, and possessing any
additional qualifications prescribed by law. Judges of other courts shall be
selected in a manner, for terms, and with qualifications prescribed by law.

The legislature has required that addition to meeting these minimum qualifications, supreme court
justices and superior court judges must have been residents of the state for three years immediately
preceding their appointment and engaged in the active practice of law for eightvangkdirs
respectively prior to their appointment (AS 22.05.070 and AS 22.10.090). Court of appeals and district
court judges must meet the same minimum qualifications and must have been in the active practice of
law for eight and three years, respectii@d$p 22.07.040 and AS 22.15.160(a)). Magistrates, however,

do not have to be licensed lawyers, and they need to be residents of the state only six months prior to
being appointed (A82.15.160(b)).

Section 5. Nomination and Appointment

The governor shallfill any vacancy in an office of supreme court justiceor
superior court judge by appointing one of two or more persons nominated by the
judicial council.

A variety of methods are used to select judges in the states. Indeed, a variety of methodasedy be

to select judges of the different courts within the same state. Some judges are elected by the voters on
either a partisan or nonpartisan basis; others are appointed, either by the legislature, the judiciary or,
more commonly, the governor. The traadoward appointment as a method of selection, coupled with

the use of an impartial body that screens applicants on the basis of their qualifications. In Alaska, this
screening body is titled the judicial council. The judicial council evaluates candidajasigeships

and submits several hominees to the governor who makes the final appointment. In other states, the

|l egislature may confirm the governoroés appoint
appointing from the list of nominees, and ial€rnia appellate court judges are appointed by the
governor and confirmed by the commission on judicial appointment.)

Alaska was one of the early states to adopt this merit selection method of appointment by the governor
from a list of homineesubmitted by an independent body which evaluates the qualification of
applicants. When a judicial vacancy occurs, the Alaska Judicial Council receives applifrations
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those interested in filling the position. It thenakiates the candidates on the basis of information
derived from a poll of the bar association, letters of reference, background investigations, public
hearings and interviews. The council must forward at least two names to the governor; frequently it
sendgmore than two (on one occasion it sent nine hames to the governor for a single vacancy).

The legislature has provided for judgeships in the two statutory courts (the district court and court of
appeals) to be filled by this method too, although the itatieh does not require it (AS 22.07.070 and

AS 22.15.170). The legislature has also directed the judicial council to evaluate candidates for the state
public defenderos office (AS 18.85.050). Composi't
of this article, and other duties are assigned to it in Section 9.

Section 6. Approval or Rejection

Each supreme courtjustice and superior court judge shall, in the manner
provided by law, be subject to approval or rejection on a nonpartisan ballot at the
first general election held more than three years after his appointment.
Thereafter, each supreme court justice shalbe subject to approval or rejection
in a like manner every tenth year, and each superior court judge, every sixth year.

The merit selection method of filling judgeships is usually coupled with the retention election procedure

outlined here. Under this predure, the voters may remove a judge they believe is unfit for office, but,
because the judgeds name appears on the ball ot onl
away a judge on a sudden whim or impulse, and it gives a new judg®taatablish a record which

can be fairly evaluated. Thus, the retention election is designed to balance the need for judicial
independence with the need for pulalczountability.

Only rarely are judges rejected at the polls (five as of 2010), andtdanfavor of retention is usually

bet ween 60 and 75 percent of the total. This is ev
It must be noted, however, that the form of the retention elections tends to encourage a yes vote: there

is no oosing candidate to the judge standing for election; the judge is nonpartisan; and he or she has

the advantage of already being in office.

Recognizing that the public may have difficulty a
vulnerability of judges to lastninute smear campaigns, the legislature in 1975 directed the judicial

council to evaluate judges standing for retention election and publish the results prior to the election.

Several judges have been retained by the voters despite bemgdieinqualified by the judicial

council, but those rejected by the voters after 1975 had all been deemed unqualified by the council.

Prior to the judicial council making recommendations on retention, one judge was rejected by the
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voters) a supreme court justice in 1964. The process used by the council since 1975 to evaluate judges
is described in the commentary on Section 9.

By statute, judges of the district court and court of appeals are also evaluated by the judicial council
prior to their retention election. Only supreme court justices and judges of the court of appeals stand
for retention on a statewide basis. Superiat district court judges stand in the judicial district they
serve.

The date of a judgeds fiappointmento is the day
the judge is installed in office. (S&ate Division of Elections v. Johnstor@69P.2d 537, 1983.)

Section 7. Vacancy

The office of any supreme court justice or superior court judge becomes vacant
ninety days after the election at which he is rejected by a majority of those voting
on the question, or for which he fails to file higleclaration of candidacy to succeed
himself.

This section is intended to give a judge leaving office sufficient time to wind up judicial business in an
orderly manner and to minimize transition time by allowing the process for appointing a successor to
commence in advance of tkacancy.

Section 8. Judicial Council

The judicial council shall consist of seven members. Three attorney members shall
be appointed for sixyear terms by the governing body of the organized state bar.
Three nonattorney members shall be appointed for skyear terms by the
governor subject toconfirmation by a majority of the members of the legislature
in joint session. Vacancies shall be filled for the unexpired term in like manner.
Appointments shall be made with due consideration to area representation and
without regard to political affilia tion. The chief of the supreme court shall be ex
officio the seventh member and chairman otthe judicial council. No member of
the judicial council, except the chief justice, may hold any other office or position
of profit under the United States or the Sate. The judicial council shall act by
concurrence of four or more members and according to rules which @dopts.
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More than thirty states use some form of judicial nominating commission. Alaska is among several that have
adopted the original Missouri Plan of three members selected by the state bar association, three public
members appointed by the governor, with the supreme court justice serving as a voffigoemember.

There is, however, wide variation today i tommissions useainong the states. Some commissions are
created in the constitution, some by statute, and some by executive order. Some have authority for all state
courts, as in Alaska, while others have responsibility for only specific courts,lzerd &r only filing interim
vacancies on the bench. Most require the appointing authority (typically the governor) to appoint judges from
a list of commission nominees, but in some cases the commission nominees are -birhgimgn

recommendations fop@ointment.

Composition ofthesestate commissions also varies widely. Asemee mb er body, l i ke Al as|
Council, is common, but some have as many as 16 members. Virtually all commissions require some

members to be lawyers. In Alaska, thederaey members are appointed by the state bar association, as is the

case in many other states. In some cases the state bar association only nominates attorney members who are
then appointed by the governor. The balance between mandated attorneyisliamdgrubers is in favor of

attorneys in many states (including Alaska, where the chief justice is a voting member), but it favors non

attorney members in a slight majority of state$he(privileged role of the Alaskzar association in selecting

membes of the council, and therefore members of the judiciary, was challenged unsuccessfully in 2009 in

federal court as a violation of the federal constitution.) Some state commissions require political party

balance or mandate some type of geographicahbale , whi | e Al askads constituti
Afappointments be made with due consideration to ar
affiliation. o Public member appoint eedsatuefoutbarhe cou

appointed memdrs do not. Several states, althoagha majority, require legislative confirmation of both
attorney and lay members.

The prohibition against #fAdual office holrsdsemgo i s t
the commentary under Article Il, Section 5).

Section 9. Additional Duties

The judicial council shall conduct studies for improvement of the administration
of justice, and make reports and recommendations to the supreme couahd to
the legislature at intervals of not more than two years. The judicial council shall
perform other duties assigned by law.

The primary constitutional duty of the judicial council is to screen applicants for supreme court and
superior court vacangeand nominate qualified candidates for appointment by the governor (Section

5). This section gives it the additional duty of studying the judicial system and recommending
improvements. Thus, for example, the judicial council has studied such mattexstzerghining, bail,
sentencing, and use of the grand jury. These studies and recommendations are described in the biennial
reports to the legislature and supreme court required by this section.

In addition, this section authorizes the legislature togassther tasks to the judicial council. The
legislature has charged the council with the task of screening applicants for vacancies in the district
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coutand court of appeals, as well as applicants f
assigned to the council by the legislature, however, is that of publicly evaluating the performance of
judges prior to their retention elections. (Retengtattions are required by Section 6, above.)

To evaluate the fitness of judges for retention, the council surveys attorneys, police officers, probation
officers, jurors, social workers, and court employees; it studies decisions of the judge and pertinent
court records; and it solicits citizens6 opinio
must publicize the results of its evaluations at least 60 days before the retention election. It does so by
publishing them in newspapers around theestatd in the official election pamphlet distributed to

voters by the division of elections.

At the request of the supreme court, the judicial council also evaluates the performamcemipore
judges (retired judges working under special assignmesttstfie supremeourt).

Section 10. Commission on Judicial Conduct

The Commission on Judicial Conduct shall consist of nine members, as follows:
three persons who are justices or judges of state courts, elected by the justices and
judges of state courtsthree members who have practiced law in this state for ten
years, appointed by the governor from nominations made by the governing body
of the organized bar and subject to confirmation by a majority of the members of
the legislature in joint session; andthree persons who are not judges, retired
judges, or members of the state bar, appointed by the governor and subject to
confirmation by a majority of the members of the legislature in joint session. In
addition to being subject to impeachment under Sectioh?2 of this article, a justice

or judge may be disqualified from acting as such and may be suspended, removed
from office, retired, or censured by the supreme court upon the recommendation
of the commission. The powers and duties of the commission and thases for
judicial disqualification shall be established by law.

The purpose of this section is to provide an alternative to impeachment for removing a judge from the
bench. Impeachment is a cumbersome process; furthermore, it is available only inethef cas

Amal feasance or misfeasance, 0 which must be pro
however, to develop a satisfactory mechanism for removing or disciplining a judge.

Originally, this section set out a procedure for removing a judgbding incapacitated but not for
misconduct. According to the original procedure, the judicial council could certify to the governor that
a supreme court justice was incapacitated, whereupon the governor would appoirt aehmber
board to review the mi@r and decide whether to recommend to the governor thatstiee
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should be removed from office. With regard to judges of other courts, the judicial council could
recommend early retirement to the supreme court, whiak authorized to force a judge into
retirement. This provision was similar to one in the 1950 Hawaii constitution.

On one occasion (in 1962), the judicial council used the original procedure to remove a judge. It became
apparent, however, that the issu# judicial ethics and propriety were a greater threat to the integrity

and public esteem of the judiciary than the infrequent problem of a mentally or physically impaired

judge who refused to resign. Thus, the judicial council recommended that thatlegigstablish a

separate commission with broad authority to investigate allegations of judicial misconduct, as well as
incapacity, and to recommend disciplinary action. Council members had studied the California
commission on judicial performanceasahel f or such a body. The counci
a constitutional amendment in 1968 that created amigmber commission on judicial qualifications.

In 1982, a second amendment changed the name of the body to the commission on judicialaconduct t
lessen public confusion about the respective roles of this commission and the judicial council. It also
modified the composition of the body by reducing the number of judges from five to three, and
increasing the number of lawyers from two to three agdiembers from two to three.

The Alaska Commission on Judicial Conduct may investigate charges of disability as well as charges

of unethical or improper behavior (such as showing bias or personal favoritism from the bench); it may

not evaluate the qualitor correctness of judicial decisions, or the general skill and competence of
judges. The commi ssionds authority is Iimited to 1
independently decides if suspension, censure or removal from office is agigr¢pedn re Robson,

500 P.2d 657, 1972). Statutory provisions giving the commission authority to reprimand a judge were

declared unconstitutiondin(re Inquiry Concerning a Judgés2 P.2d 1292, 1988).

As is the case with other boards oversegingfessional licensing and standards, relatively few
complaints filed with the commission eventually result in a public recommendation for disciplinary
action. Nonetheless, the existence of the commission doubtless makes for a more circumspect judiciary.

Section 11. Retirement

Justices and judges shall be retired at the age of seventy except as provided in this
article. The basis and amount of retirement pay shall be prescribed by law.
Retired judges shall render no further service on the bench exceptfepecial
assignments as provided by court rule.
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Unlike federal judges who are appointed for life (and who do not face periodic retention elections),

state judges must retire at age 70. Mandatory retirement ofsligtesjat 70 is common (twbirds of

the states provide for it, either by constitution or statute). It is considered necessary to prevent the
possibility of a person of failing powers remaining on the bench, and it creates the opportunity for the
infusion of new talent in the judiciary. On the other hand, it deprives the state of the services of
experienced judges who remain intellectually vigorous after their seventieth birthday. Thus, after
debating the matter, t he f mandawn stireonent bAtlleft thekdacd s ¢ o n
open for the supreme court to call on retired judges for ad hoc assignmecadidd@ro tempore

service).

Section 12. Impeachment

Impeachment of any justice or judge for malfeasance or misfeasance in the
performance of his official duties shall be according to procedure prescribed for
civil officers.

Most constitutions provide for the removal of justices and judges by impeachment. However, it is a
cumbersome and archaic procedure that is seldom used. hiolh yet been used in Alaska. Therefore,
alternative procedures for removal of judges for incapacity or misconduct, such as those found in
Section 10, are common (and becoming more so). Judges are not subject to recall in Alaska (Article

Xl, Section8)Al askads i mpeachment procedure is descri be

Section 13. Compensation

Justices, judges, and members of the judicial council and the Commission on
Judicial Qualifications shall receive compensation as prescribed by law.
Compensdion of justices and judges shall not be diminished during their terms
of office, unless by general law applying to all salaried officers of the State.

The first sentence in this section was amended |
Judid a | Qualifications. o The amendment in 1982 t he
qualifications to the commission on judicial conduct inadvertently omitted express mention of this
section, therefore the old name still appears here. Judggesticds receive salaries set by statute.

However, the legislature has decided not to compensate members of the judicial council and the
commission on judicial conduct for their service on these bodies. They receiveamdl expenses

and an allowanceof living expenses while attending meetings. The prohibition in the second sentence

of this section against reducing the salaries of judges in office is a n#asafeguardingthe
independencef the judiciary. This and identical protectionfor the governorand
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lieutenant governor in Article Ill, Section 15 help protect the integrity of the three branches of
government.

Section 14. Restrictions

Supreme courtjustices and superior court judges while holding office may not
practice law, hold office in a political party, or hold any other office or position of
profit under the United States, the State, or its political subdivisions. Any supreme
court justice or superior court judge filing for another elective public office
forfeits his judicial position.

This prohibition on dual office holding serves the same purposes as similar prohibitions that apply to
legislators and the governor: it prevents conflicts tdrigst, concentrations of power and violations of

the separation of powers (see Article I, Section 5). The additional prohibition here against holding
office in a political party is intended to reinforce the nonpartisan character of the judiciary. Wrticle
Section 5, which prohibits dual office holding on the part of legislators, exempts employment by or
election to a constitutional convention. No such exemptions appear in this section. This provision
required a state judge to resign his position asgant of the University of Alaska (1976 Informal
Opinion Attorney General, Decembr).

Section 15. Rulemaking Power

The supreme court shall make and promulgate rules governing the
administration of all courts. It shall make and promulgate rules govening
practice and procedure in civil and criminal cases in all courts. These rules may
be changed by the legislature by twohirds vote of the members elected to each
house.

By granting the supreme couatthority to make administrative and procedural rules, this section

promotes the wunity and operational efficiency of
constitutional convention, the American Bar Association strongly recommended a prafisios

kind; and vesting the supreme court with the power to issue rules for all state courts continues to be

urged as a desirable constitutional reform in states with balkanized court systems.

While other state constitutions also grant fuaking powerto the supreme court, this provision is

noteworthy because it allows the legislaturattendthe rules governing practice and procedure by a

two-thirds vote of each house. Florida has a similar provision, but there the legislature mapealy
acourtrulebyatwet hi rds vote of each house. This provisioc
bal anceso6 of our government al system, in this cas
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legislaturecannot adopt court rules on its own initiative, but only change rules made by the court (the
substance of this distinction might be difficult to find in practical circumstances, however). The court
has said that adopting a law containing a provisionlaatertently changes a court rule is not a proper
exercise of the authority granted to the legislature in this sqtimye v. Martin379 P.2d 447, 1963).

With the aim of discouraging public interest law suits against the state, the legislaturd ad2p@ed

a | aw that exposed public interest |itigants to
the defendant prevailed in court. This |l aw affe
procedure that normally allowed fiat costs to be awarded to the prevailing party. Litigation ensued,

in which a Native village, several environmental organizations, and some labor unions argued that the
legislature did not adopt the measure by aftfwals majority vote and it was theoeé invalid because

the constitution requires a supermajority vote to change court rules. Reversing a lower court decision,

the Alaska Supreme Court said that the measure changed a matter of substantive law, not procedure,
and the legislature needed onlynajority vote to do soState v. Native Village of Nunapitchul6

P.3d 3892007).

While this section says that court rules governing practice and procedure in both civil and criminal
cases may be amended by the legislature bytitwds vote, there are some basic rules governing the
internal working of the courts that are an exercisthefinherent powers of the judicial system as a
separate branch of government, and they are therefore presumably not subject to review by the
legislature. The court has said that Section 1 of this article confers some exclusiuaking authority

(see for example Application of Park484 P.2d 690, 1971; ai@itizens Coalition for Tort Reform v.
McAlpine 810 P.2d 162, 1991).

Section 16. Court Administration

The chief justice of the supreme court shall be the administrative head of all
courts. He may assign judges from one court or division thereof to another for
temporary service. The chief justice shall, with the approval of the supreme court,
appoint an administrative director to serve at the pleasure of the supreme court
and to supervise the admiistrative operations of the judicial system.

The first sentence of this section further unifies the court system by centralizing its administration in
the chief justice of the supreme court. It follows the 1947 New Jersey Constitution and the
recommendabn of theModel State ConstitutiotMany states now have comparable provisions. The
second sentence allows the chief justice to cope with backlogs, equalize workloads and otherwise
expedite the operation of the court system by temporarily assigning jirdgesne court to another

and from one location to another.
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Responsibility for dayo-day administration of the court system falls to a professional court
administrator who answers to the entire supreme court. Indeisdwas the subject of a 1970
amendment. Originally, the court administrator was hired with the approval of the entire court but
served at the pleasure of the chief justice. The 1970 amendment made the administrator responsible to
the entire court. The chge sought to dilute the power of the chief justice; like the amendment of
Section 2, it was an outgrowth of conflicts over the exercise of power by the first chief justice under
the original constitutional provisions.
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ARTICLE V

SUFFRAGE AND ELECTIONS

rticle V dealswith voting and elections.Suffragemeansthe right to vote or the exerciseof the
Aht to vote. The most important functions of Article V are to estabiisigualificationgor voting,
to guarantegheright to vote by all who meetthosequalifications(including the right to vote

an absentee ballot), and to safeguard the sanctity of etrgdns.

Elections are largely governed by state law. This is true even of federal elections (indeed, tiere are
federal elections as such, only state elections to fill federal offices). The U.S. Constitution does not
directly address the matter of qualifications for voting or the conduct of state elections. Nonetheless,
amendments to the U.S. Constitution over ylears and federal voting rights legislation have now
established strict guidelines for the states to follow in threseers.

The first section of Article V of Alaskailds cons
Alaska, has been amegdifour times. These amendments have liberalized the qualifications for voting

by authorizing the legislature to relax residency requirements for participants in presidential elections,
lowering the voting age from 19 to 18, eliminating the literacy wedtraducing residency requirements

from one year to 30 days. These changes parallel efforts nationally to remove impediments to voting in
order to reverse the steady decline in voter turnout and to enfranchise members of minority groups who
have been systaatically excluded fromoting.

The two suffrage issues which generated the most controversy at the constitutional convention are now
moot: the minimum voting age and a literacy requirement for voting. With regard to the minimum
voting age, the committgeoposal was 20 years (although the standard elsewhere in the United States
was 21), but in floor session it was lowered to 19. There was some, but insufficient, support for 18. It
is interesting to note that Alaskans have long been partial to a votimovasyehan 21 years. Not only

did they set the voting age at 19 in the constitution, but in 1945 the territorial legislature extended the
vote to 18yearolds, with the provision that Congress formally concur (ch 1 SLA 1945). As it
happened, Congress newmnsidered the matter and the change was not made. In 1970, the Alaska
Constitution was amended to lower the voting age to 18.

With regard to command of the | anguage, del egat
English, rejecting the more tes i cti ve proposals to require vote
Engli sh. At the ti me, approximately 17 states

constitution has since been amended to eliminate altogether the literacy test.
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Suffrage articles are typically short, and Al

delegates left to the legislature the task of fashioning a detailed election code. General provisions for
the conduct of electiorare found in Title 15 of the Alaska Statutes; additional provisions regarding
the conduct of municipal elections are found in Title 29.

Section 1. Qualified Voters

Every citizen of the United States who is at least eighteen years of age, who meets
registration residency requirements which may be prescribed by law, and who is
gualified to vote under this article, may vote in any state or local election. A voter
shall have been, immediately preceding the election, a thirty day resident of the
election didrict in which he seeks to vote, except that for purposes of voting for
President and Vice President of the United States other residency requirements
may be prescribed by law. Additional voting qualifications may be prescribed by
law for bond issue electins of political subdivisions.

As it originally appeared in the constitution, Section 1 read:

Every citizen of the United States who is at least nineteen years of age, who meets
registration requirements which may be prescribed by law, and who ideputdif/ote

under this article, may vote in any state or local election. He shall have been,
immediately preceding the election, for one year a resident of Alaska and for thirty
days a resident of the election district in which he seeks to vote. He stafllébto

read or speak the English language as prescribed by law, unless prevented by physical
disability. Additional voting qualifications may be prescribed by law for bond issue
elections of politicakubdivisions.

ask

This language was first amended in616 , when the clause fHnexcept that

President and Vice President of the United States other residency requirements may be prescribed by

|l awd was added. This change was made to fall ow
voting for U.S. president and viggesident. By the mid960s, about 19 states had taken steps to make

it easier for recent residents to vote in presidential elections. In 1960, the National Conference of
Commissioners on Uniform State Lawsrecomngedd t he A Uni f orm Act for Votin

Al

askabs constitution required an amendment to

1966 primary election, and the following year the legislature eliminated residency requirements for
voting in presidential elections. Congressional amendments to the U.S. Voting Rights Act have
eliminated all residency requirements for presideetidtions.
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An amendment in 1970 lowered the minimum voting &g&8 years. This change reflected renewed
sentiment in Alaska and elsewhere in the United States for a lower voting age because of the number
of 18yearolds drafted for duty in the Vietnam War. Congress lowered the minimum voting age to 18

in the 1970 amndments to the U.S. Voting Rights Act., but the U.S. Supreme Court said the measure
could not legally apply to state elections. Congress responded with the TakghtAmendment to

the U.S. Constitution, extending the franchise tey@&rolds in all feeral, state and local elections (it

was ratified in 1971). Thus, Al askads amendment

A third amendment to Section 1, also made in 1970, eliminated the requirement to read or speak English

as a prerequigtto voting. This change, too, was precipitated by federal election law. The

U.S. Voting Rights Act of 1965 curtailed the use of literacy tests (it later banned them entirely) in the
United States, and Al aska hadort os pperackvoe Etnhog|la sfhe d
had not been used in the previous five years to prevent anyone from voting because of race. Although
the state successfully proved it in 1966 and agsea
of suspicion. ForHtis reason, and because it was offensive to the Native population, the legislature
proposed, and the voters approved, its deletion frorodhstitution.

The fourth amendment to this section, ratified in 1972, changed the durational residency requirement
as a qualification for voting from one year to
constitution with the U.S. Supreme Court decisio®imn v. Blumsteiif405 U.S. 330, 1972) which
overturned Tyear mesidesce eduisementnagdestioned the need for a residency
requirement in excess of 30 days.

Although the last sentence in this section has not been removed by formal amendment, it is obsolete.
Municipalities in Alaska traditionally permitted only property owners to vote oal Igeneral
obligation bond issues because the bonds are repaid by assessments on property. In the early years of
statehood, state law permitted municipalities to continue the practice. However, an Alaska attorney
general 6s opi ni onega May 26,r13638), ahdithe U.8.rSapceme @oert déclared
against it in 197@City of Phoenix v. Kolodziejsk6 L. Ed. 2d 523, 1970).

Section 2. Disqualifications

No person may vote who has been convicted of a felony involving moral turpitude
unless his civil rights have been restored. No person may vote who has been
judicially determined to be of unsound mind unless the disability has been

removed.

Convicted felons and the mentally incompetent (
vote in virtually all states. The reason for doing so is to preserve the purity of the ballot, not to invoke
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punishmend the presumption being that these people are unfit to vote. Felonies involving moral
turpitude are defiead in law (AS 15.80.010 (9)) and include virtually all felony crimes. The Alaska
election code provides that the right of a convicted felon to register to vote is restored at the time the
person is unconditionally discharged (AS 15.05.030;egleton vState 921 P.2d 636, Alaska Ct.

App., 1996).

Section 3. Methods of Voting; Election Contests

Methods of voting, including absentee voting, shall be prescribed by law. Secrecy
of voting shall be preserved. The procedure for determining electionontests,
with right of appeal to the courts, shall be prescribed byaw.

Three important guarantees are expressed here: absentee voting must be allowed; voting must be by
secret ballot; and judicial review must be provided in contested elections. Absetiteg allows

gualified voters to cast a ballot despite a temporary absence from their voting precinct on election day,
or despite a physical disability which prevents them from going to the polls. An absentee ballot may be
cast by a qualified voter faany reason (AS 15.20.010). At the time of the Alaska constitutional
convention, a guarantee of this kind was commonplace among the state constitutions, several of which
had been amended in the aftermath of World War 1l to ensure that servicemen wouwddeoida
participation in elections in their horseate.

Elections are the foundation of representative democracy, and all state constitutions contain some
provision to guarantee their integrityrecAydskfabds
voting. Others specify that elections shall be fnory
Many constitutions give symbolic recognition to the fundamental importance of voting in a democracy

by placing the suffrage and electiontide second in the document, behind only the declaration of

rights.

Less common in other state constitutions are provisions for the judicial resolution of election contests.

An el ection Acontestd here ref eonthegroondsofircegutadl | enge t
election procedures, failure of the winner to meet the legal qualifications for candidacy or corrupt
practices sufficient to change the results of the election. The delegates modeled this provision on
language in the HawaiiCond t ut i on (Acontested elections shal/l
competent jurisdiction in such manner as shal/l be
directs the legislature to establish a procedure by which the courts may tteviegality of an election

result. The procedure is found in AS 15.20580. Also, the legislature has provided a procedure

whereby the results of recounts may be appealed to the court (AS 15:38F KeeCissna v. Stout,

931 P.2d 363, 1996). Intled j udi cati on of el ection contests inyv
supreme court has consistently emphasized the necessity of determining the intent of the voter (see

Miller v. Treadwell,245 P.3d2010).
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Article 1l, Section 12 of the Alaska Constitution says that the members of each house of the legislature
shall be Athe judge of the election and qualifi
concurrence of twd hi r ds o f Thussin tmeaasd af a contésted legislative election, the
legislature would not have to seat a winner declared by the court. (A conflict of this kind has never
occurred in Alaska.) The same is true of elections for U.S. senator and representative, lacdibss

are also the final judge of their own members. However, the courts have the last word in contested
elections for governor or for municipatfice.

Section 4. Voting Precincts; Registration

The legislature may provide a system of permanemegistration of voters, and
may establish voting precincts within election districts.

Registration of voters (also called pegistration of voters) prior to an election is used by almost all
states to safeguard the integrity of elections by ensuringhthse who go to the polls possess the legal
gualifications for voting. Precincts were part of the territorial election machinery and continued after
statehood. Not until 1968, however, did the Alaska legislature adopt a voter registration law. Prior to
that time, voters merely gave their name, residence and mailing address to the election judge at their
polling place, and verbally affirmed their qualification to vote before casting a ballot. The registration
law was to become effective at the 1970 primalgction, provided the voters approved it in a
referendum on the question in the 1968 general election. They approved it by a vote of 37,152 to 35,278.

Delegates at the constitutional convention wrestled with the matter of voter registration, thinkisg it
unnecessary in the small towns and villages across Alaska. The committee proposal required
registration in all cities with over 2,500 residents and left the matter up to the legislature in other areas.
A few other constitutions (Texas and Washingfongexample) distinguish between cities greater and
smaller than a certain size for purposes of voter registration. However, the delegates ultimately decided
to leave the matter of voter registration entirely toléigeslature.

Section 5. General Elecbns

General elections shall be held on the second Tuesday in October of every even
numbered year, but the month and day may be changed by law.

The territorial legislature in 1945 had, with congressional dispensation, established the date of general
elections as the second Tuesday in October. However, longstanding federal law called for presidential
and congressional elections on fithe Tuesday nex:
had become the national standard for state genecdiogie. Nonetheless, the delegates resisted
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adopting the more common date; they defeated an amendment that would have made the change. But
the expense and complication of holding a general election for state officesolbe©and another

general election for federal offices a month later seemed too burdensome to the first state legislature,
which forthwith exercised its prerogative to set the date for general elections by changing to the
Tuesday after the first Monday Movember (ch 83 SLA 1960).
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ARTICLE VI

LEGISLATIVE APPORTIONMENT

egislativeapportionmentefersto the distribution of legislativeseatsamongelectiondistricts of
I.he state. In 1998, an amendment changed or repealest of theoriginal constitutionalanguage
of this article, someof which was obsoleteas a result U.S. SupremeCourt rulings. The
amendmentreateda new mechanisnfor redrawinglegislativeelectiondistrictsevery ten years:an
appointed, publicfive-member redistricting board.

This article uses the term redistricting interchangeably with reapportionment, although the latter more
precisely refers to the reallocation of the number of seats in a legislative body to districts with fixed
boundarieskor example, after each census the U.S. House of Representatives reapportions seats to the
states, which then must redistrict, that is, draw new congressional districts internally.

In the United States today, all state legislative chambers are appodiotiezibasis of population. All

senators in a legislature represent approximately the same number of people, and all house members
also represent an equal number of people (although house members, because more numerous, represent
fewer people than do sdnes). This has not always been the case. Until the 1860s, many state

senates were apportioned on the basis of geographical area. For example, each county might have one
senator, regardless of its population.

When Congress created the Alaskaitorial legislature in 1912, it gave each of the four large judicial
districts two senators and four representatives. The judicial districts were not equally populated at the
ti me, and they became even mor e abédsapdaas pebpe a s
gravitated toward a few larger towns. As a result, residents of the less populous districts had far more
representation in the legislature than did residents from districts with more people. In response to this
situation, Congress in 124eapportioned the house on the basis of population; that is, the number of
house seats of each of the four judicial districts in the territory was to be proportional to its population.
Apportionment of the senate was not changed. The 1942 act alscedrtlaederritorial senate from 8

to 16 members, and the house from 16 to 24 members. These changes tookEett in

A consequence of allocating legislative seats to only four election districts was that legislators tended
to be elected from the large®wn in each district. It was difficult for residents of small, outlying
communities to win an election. The people who planned the constitutional convention recognized
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this problem. They wanted broader representation at the convention than could be obtained by simply
electing delegates-tdarge from the four judicial districts. They included 15 singkember districts in

the apportionment plan, along with seven delegaesas afarge from the entire territory and 33
delegates elected from the four judicial districts, for a tot&bof

The convention delegates abandoned the use of the four large judicial districts as house election districts
in the constitution. Initidy, house members were to be elected from 24 districts, 17 of which were
singlemember and seven were mutiember. These districts would be modified as necessary after
each decennial census to maintain approximate equality of population. For the sendategates

settled on an apportionment scheme that was based partly on geography and partly on population. Each
of the four judicial districts was to get two senators, plus additional senators based on the relative
population of the district. This initiallocation of two senate seats to each district was to remain fixed.
Therefore, apportionment of the Alaska senate resulted in comparatively more representation for less
populated areas of the state. This situation was typical of state senates thrthglvouintry, but it

was not to last.

In a series of historic reapportionment cases in the early 1960s (nBttgy v. Carr,369 U.S. 267,

1962, andReynolds v. Sim877 U.S 567, 1964), the U.S. Supreme Court established the apportionment

rul e opferdome one vote,0 based on the equal prot
According to this rule, seats in both houses of bicameral state legislatures must be apportioned
exclusively on the basis of population, and the seats in each chambeepnasent roughly the same

number of peopl e. The cour t édepresentation of gusal distactsbade t h
resulting from aredvased apportionment of state senates and from the failure of lower houses to
periodically adopt new redisttiag plans.

The effect of these court decisions was to nullify much of the original language of this article of

Al askabés constitution. Under the existing apport.i
in districts which could electamajpriy of t he senate, and it was cl ear!|
person, one voteodo standard. In 1964, Governor W

mechanisms which were originally intended only for the house of representatives. The Alask&Supre
Court upheld the validity of the reapportionmentiade v. Nolard14 P.2d 689, 1966.

The task of redistricting the Alaska legislature after each decennial U.S. census was originally assigned
to the governor. Nationwide, reapportionment is traditignallegislative function, but convention
delegates were mindful of the notorious reluctance of legislatures to reapportion themselves in a fair
and timely manner. In the mitB50s, at the time of the convention, many legislatures had not been
reapportiond for decades. Therefore, they made reapportionment an automatic process within the
executive branch. In this regard, they modeled the process on the Hawaii constitution. (The Hawaii
constitution was amended in 1968 to create an independent redistrartingssion similar to the one
adopted in Alaska with the 1998 amendment.)
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Redistricting plans proclaimed by the governor following the 1970, 1980 and 1990 censuses were
attacked by partisan opponents, agpezts of all three were found to be unconstitutional by the Alaska
Supreme Court. The saga of the pb870 redistricting litigation is found iEgan v. Hammonddb02

P.2d 856, 1972, androh v. Egan526 P.2d 863, 1974. Pek®80 redistricting litigations Carpenter

v. Hammongd667 P.2d 1204, 1983, aKenai Peninsula Borough v. Sta#®l3 P.2d 1352, 1987. Pest

1990 redistricting litigation iglickel v. Southeast Conferen&46 P.2d 38, 1992.

In 1998, the legislature proposed, and the voters narrmtifjed, a constitutional amendment that
fundamentally changed the redistricting process. The 1998 amendment transferred authority for
redistricting from the governor to an appointed, dfmember public board. It directs the board to
produce a draft rediscting plan (or plans) within 30 days of the date it receives bleoll census

data from the U.S. Census Bureau, and a final plan within 90 days. It authorizes lawsuits against a final
board plan, and directs the court to deal with litigation on anditgal basis.

The Alaska Redistricting Board drew new legislative election districts following the 2000 census in
accordance with the new provisions of Article VI. As in the past, the process was contentious and the
boar dos final p | a rsuitss Pha rcdursddeclaradmseveraluparts bfathe plan
unconstitutional, and directed the board to reconsider certain other Iparts Z001 Redistricting
CasesA47 P.3d 1089, 2002). The board adopted a revised final plan that was upheld by the Alaska
Suprene Court on May 24, 2002, in time for the new districts to be used in the 2002 legislative
elections.

A decade later, the task of the redistricting board was complicated by demographic changes in rural
Alaska that made compliance with the federal Votinghis Act difficult. Alaska is covered by Section
5 of the act, which prohibits a reduction in the number of districts with a predominantly minority voting

age popul ation. Sever al di stricts drawn by the
number of minority seats violated the state constitutional standards of compactness and socioeconomic
integration. Litigation over the boardébés plan w:

the election cycle approachebh (re 2011 Redistriing Cases 274 P.3d 466, 2012). The Alaska
Supreme Court approved an interim plan of the board on May 22, 2012, for use in the 2012 elections.

In most states, redistricting is done by the legislature. However, several states in addition to Alaska
delega¢ t he task of redistricting to a board or con
case the legislature fails to produce a legal plan, and others use commissions that are advisory to the
legislature.
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Sectionl. House Districts

Members of the house of representatives shall be elected by the qualified voters
of the respective election districts. The boundaries of the house district shall be
set under this article following the official reporting of the each deennial census
of the United States.

A representative is to be elected by the voters only of his or her district. Qualifications for a
representative are specified in Article 1l, and for a voter in Article V. House district boundaries must
be redrawn everien years after each federal census in order to keep them roughly equal in population.

Section 2. Senate Districts

Members of the senate shall be elected by the qualified voters of the respective
senate districts. The boundaries of the senate districtshall be set under this
article following the official reporting of each decennial census of the United
States.

Senators are also elected only by voters of their district, and senate districts must also be redrawn every
ten years.

Section 3. Reapportioment of House and Senate

The Redistricting Board shall reapportion the house of representatives and senate
immediately following the official reporting of each decennial census of the United
States. Reapportionment shall be based upon the population witheach house
and senate district as reported by the official decennial census of the United
States.

This section assigns authority for redistricting to a redistricting board, and it directs the board to use
federal census figures for its work. Fedelalh generally prohibits states from using any other
population data, such as the results of a state census or the number of registered voters. Prior to 1990 it
was the practice in Alaska to adjust the federal census figure by removing the estimatechoorber

resident military personnel in the state. The original constitutional provisions specified that redistricting

was to be based on the Aciviliano popul ati on. N o
the purposes of redistricting afteretli990 or 2000 census. The language of this section may now

prevent any suchdjustment.
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The U.S. Census Bureau usually releases two census numbers: the results of the actual enumeration
(which is the numér Congress uses to reapportion), and a statistically adjusted number that attempts
to correct for the inevitable ovepunt and undecount in the field enumeration. The different numbers

have partisan implications, so the question in the states of wehicde is politically contentious.

Section 4. Method of Redistricting

The Redistricting Board shall establish forty house districts, with each house
district to elect one member of the house of representatives. The board shall
establish twenty senate ditricts, each composed of two house districts, with each
senate district to elect one senator.

This section mandates singi@ember districts: there are to be 40 house districts and 20 senate districts,

and each is to have one representative and one semoectively. Prior to 1992, the use of multi

member districts was common in Alaska. House districts are the building blocks for senate districts,
which are formed by combining two house districts. Section 6 specifies that the two house districts
makinga senate district must be contiguous fias neajl

Section 5. Combining Districts (Repealed)

Section 6. District Boundaries

The Redistricting Board shall establish the size and area of house districts, subject
to the limitations of this article. Each house district shall be formed of contiguous
and compact territory containing as nearly as practicable a relatively integrated
sociaeconomic area. Each shall contain a population as near as practicable to the
guotient obtained by dividing the population of the state by forty. Each senate
district shall be composed as near as practicable of two contiguous house districts.
Consideration may be given to local government boundaries. Drainage and other
geographic features shall be used in descritg boundaries wherever possible.

House districts must be contiguous, compact, and contain as nearly as practicable a relatively integrated
sociaeconomic area. Also, they must contain a population that is as near as practicabl®ttedine
ofthestat 6s t ot al popul ation. Contiguous means that
without crossing the district boundary. Compact means that districts should approximate circles rather
than long, sinuous shapes. See@nomic integration mea that the population of a
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district should have social and commercial ties. These requirements of house districts are typical in
state constitutions. They are intended to reduce the opportunity for redistricting authorities to
figer ry ththat dseto draw district lines strictly for paéin advantage. While the contiguity
standard is absolute, compactness and smoomic integration are clearly matters of degree,
especially in Alaska, and in the end it is up to the courts to decide whether a reasonable-dadigood
effort has been ade to honor them.

How close must districts be to the ideal population offorer t i et h of the stateds t
state redistricting cases the U.S. Supreme Court has held that deviations from the ideal population of
plus or minus five percentof an overall deviation of ten percent in a statewide plan, are acceptable

without justification. Wi th its eye on the phrase
being done, or feasible), the Alaska Supreme Court enunciated a striniardtd&Reviewing the Alaska

Redi stricting Boardoés final plan in 2002, it ordert
al though al/l were within the federal gui deline of

technological advwaces will often make it practicable to achieve deviations substantially below the ten
percent feder al t hr e s h dnre 2001 Redistriating Casedd P.3d 141n ur ban
2002).

The meaning and import of the last two sentences of thtfoseare unclear. The mention of local
government boundaries means that the board should give some preference to them for election district
boundaries. Presumably, the same is true of natural geographic features. These sentences were in the
original constiutional provisions.

Section 7. Modification of Senate Districts (Repealed)

Section 8. Redistricting Board

(&) There shall be a redistricting board. It shall consist of five members, all of
whom shall be residents of the state for at least one year andmeowhom may
be public employees or officials at the time of or during the tenure of
appointment. Appointments shall be made without regard to political
affiliation. Board members shall becompensated.

(b) Members of the Redistricting Board shall be appointed in the year in which
an official decennial census of the United States is taken and by September 1
of that year. The governor shall appoint two members of the board. The
presiding officer of the senate,the presiding officer of the house of
representatives, and the chief justice of the supreme court shall each appoint
one member of the board. The appointmentsto the board shall be madein
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the order listed in this sub-section. At least one board member shall be a
resident of each judicial district that existed on January 1, 1999. Board
members serve until a final plan for redistricting and proclamation of
redistricting has been adopted and althallenges to it brought under Section
11 of this article have been resolved after final remand or affirmation.

(c) A person who was a member of the Redistricting Board at any time during
the process leading to final adoption of a redistricting plan under S¢ion 10
of this article may not be a candidate for the legislature in the general election
following the adoption of the final redistricting plan.

This section provides details about the appointment and qualifications of timadimber redistricting

boad. Two members are appointed by the governor, and one each by the president of the senate, the
speaker of the house, and the chief justice. The
to political af fil i at i o nbé nosparisgnedotvever, tredigrictihgoisa r d i s
always a highly partisan business because the political parties have a large stake in the outcome of the
process. The number of board members (five) and the method of appointment are not likely to produce

a nonpartisan body or a balancedmrtisan body. If one legislative chamber is the same party as the
governor, for example, that party will have three members dootéuel.

Compensation of board members is not set in statute. In 2000, the Legislative €etihall $200 per

meeting day, and in 2010, the board set its own rate of compensation at $400 per meeting day. The
board ceases to exist when all litigation concerning the plan is finished. Subsection (c) prohibits a
recurrence of a situation followingte 1990 redi stricting cycle in whi
advisory board ran successfully in a newly created house district that inedmbent.

Section 9. Board Actions

The board shall elect one of its members chairman and may emplagmporary
assistants. Concurrence of three members of the Redistricting Board is required
for actions of the Board, but a lesser number may conduct hearings. The board
shall employ or contract for services of independent legal counsel.

Here the board isuthorized to employ staff. Three votes are required to pass a measure (Section 10
specifies that three votes are required to adopt a draft and final plan). The board is required to hire its

own private counsel. The drafters of this section did not wartidhed to rely on legal advice of the
attorney general 6s office, which might have a pe¢
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Section 10. Redistricting Plan and Proclamation

(a) Within thirty days after the official reporting of the decennial censusof the
United States or thirty days after being duly appointed, whichever occurs last,
the board shall adopt one or more proposed redistricting plans. The board
shall hold public hearings on the proposed plan, or, if no single proposed plan
is agreed on, a all plans proposed by the board. No later than ninety days
after the board has been appointed and the official reporting of the decennial
census of the United States, the board shall adopt a final redistricting plan
and issue a proclamation of redistricing. The final plan shall set out
boundaries of house and senate districts and shall be effective for the election
of members of the legislature until after the official reporting of the next
decennial census of the Unite8tates.

(b) Adoption of a final redistricting plan shall require the affirmative votes of
three members of the RedistrictingBoard.

The redistricting board must adopt a draft plan or plans 30 days after it receivekel@aensus data

(this data is released in the Spring of the yedofohg the census; in 2001, it was March 19). Then

the board has an additional 60 days to hold hearings (the number and location are not specified) and

adopt a final plan. The intent of this compressedl&p schedule is to have a ceapproved, board

created plan in place in time for the June 1 filing deadline for the first round of legislative elections that

follow the decennial census. For the elections in 1972 and 1992, the superior court had to impose

interim redistricting plans of its own creationcba us e t he governords plans wer

Section 11. Enforcement

Any qualified voter may apply to the superior court to compel the Redistricting
Board, by mandamus or otherwise, to perform its duties under this article or to
correct any error in redistricting. Application to compel the board to perform
must be filed not later than thirty days following the expiration of the ninetyday
period specified in this article. Application to compel correction of any error in
redistricting must be filed within thirty days following the adoption of the final
redistricting plan and proclamation by the board. Original jurisdiction in these
matters is vested in the superior court. On appeal from the superior court, the
cause shall be reviewed by the sogme court on the law and the facts.
Notwithstanding Section 15 of Article 1V, all dispositions by the superior court
and the supreme court under this section shall be expedited and shall have
priority over all other matters pending before the respective ourt. Upon a final
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judicial decision that a plan is invalid, the matter shall be returned to the board
for correction and development of a new plan. If that new plan is declared invalid,
the matter may be referred again to the board.

This section aut hor ibdng a suifita cognpelghe ddard foideitd workotte r 0t
chall enge the final pl an adopted by the board.
census, the courts also allowed municipal governments to have standing to sue. This sectisn require
suits to be filed no later than 30 days after thed@p period in which the board has to act. Also, it
specifies that the superior court is to be the trial court, and that appeals to the supreme court shall be
heard on an expedited basis. These pravssieinforce those of Section 10 that aim to produce a legal
redistricting plan for the first round of legislative elections two years after the year of the census. If the
supreme court invalidates part of eboardfordustteer d6s p
wor k. But if the supreme court finds fault with
the plan to the board. The alternatives to another remand are unspecified and unclear.

121



ARTICLE VII

HEALTH , EDUCATION AND WELFARE

his article is the shortest in the constitution, and at the time it was written, it was the least
Tcontroversial. It directs the legislature to establish a unified school system open to all afildren
thestate; it establishes the University of Alaska; and it affirms the power of the legislature to provide
for public health and welfare.

Few other constitutions have an article corresponding to this one. Most devote an article just to
education. Providingfr t he public health, safety, welfare a
powers, which are an inherent attribute of state sovereignty. If reference is made to these matters in a
state constitution, it is usually in the context of an enumeratiohe powers of the legislature.

Section 1. Public Education

The legislature shall by general law establish and maintain a system of public
schools open to all children of the State, and may provide for other public
educational institutions. Schoolsnd institutions so established shall be free from

sectarian control. No money shall be paid from public funds for the direct benefit

of any religious or other private educational institution.

Virtually all state constitutions summon the legislaturprtvide free public education. Many contain

the following provision, or a close variation of
system of free schools, whereby all children of this state may receive a good common school

e d u ¢ a Constitntiond have long prohibited public money from being used to support religious or
sectarian school s. I n Alaska, the Territorial (o)
be appropriated by the Territory or any municipal corporatiorethdor the support or benefit of any

sectarian, denominational, or private school, or any school not under the exclusive control of the
government . 0

This section acknowledges state responsibility for education, but it is silent on how schools are to be
organized and operated. From deliberations at the constitutional convention, and from Article X, it is
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clear that traditional local school districts were to have control of these matters under the fiscal
supervision of city or borough

At the time of statehood, a dual system of public education existed in Alaska. Municipal and territorial
schools served the urban population, and federal Bureau of Indian Affairs (BIA) schools served the
Native population in rural commities. Although the territorial legislature sought to unify this dual
system, the lack of money slowed progress. By adopting this section in the state constitution, the people
of Alaska affirmed the goal of having a single, statewide school system. ddwades later, this goal

was accomplished, thanks largely to public revenues from North Slope oil fields. However, supplanting
BIA schools with statéunded schools in a statan system did not result in uniformity of educational
guality and educationapportunity for all Alaska students. Representatives of rural schools repeatedly
sued the state to bring their schools closer to parity with urban schools. The first of three notable cases
in this regard was Molly#ootch.

The Molly Hootch caseHootch v.Alaska Stat@perated School SysteB36 P.2d 793, 1975) was
brought in 1972 on behalf of a group of Alaska Native schoolchildren to compel the state to build and
operate secondary schools in the villages. Lawyers for these students argued that assehowitggh

forced children to leave family and home for boarding schools in a distant, strange and frequently
hostile environment was not one really fAopen to a
of this article. The suit also claimed thhe lack of local secondary schools in the villages amounted

to racial discrimination and denial of equal protection of the laws under Article | of the Alaska
Constitution and the Fourteenth Amendment of the U.S. Constitution. After lengthy litigatastdte
supreme court rejected the claims based on Section 1 of this article, and the other claims were never
fully adjudicated), an owbf-court settlement was reached in 1976 which obligated the state to build
and operate primary and secondary schaolsany rural villages. The settlement (consent decree) is
discussed ifobeluk v. Lind589 P.2d 873, 1979.

A second suit against the state on behalf of rural schools alleged that the different methods of capital
funding for urban and rural schools discriminated against the latter. School districts within a city or
borough with a sufficient property tax base ,caintheir discretion, sell bonds for school construction

and, under a state reimbursement program, recapture 70 percent of their bond debt payments from the
state. Rural school districts without much local property to tax cannot participate in this éebiool
retirement program. They must obtain their school facilities by direct appropriations from the
legislature. In 1997, a coalition of parents, rural school districts, and an advocacy group sued the state
on the grounds that this method of financingasis was arbitrary and unfair, and resulted in many
substandard rural school facilities. They alleged violations of Section 1 of this article, the equal
protection clause of Article I, Section 1, and the federal civil rights law. A superior court agteed w
the plaintiffs that the history and practice of
constitutional obligations in Section (Kasayulie v. StateSuperior Court Case no. 3A8V-3782

Civil). After a delay of a decade caused by a seayridsue, the state settled the case by agreteing
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fund several specific rural school projects and to adopt a more equitable method for funding schools in
the ruraldistricts.

TheKasayulieplaintiffs sued because they were excluded from the state school debt retirement program
and had to depend on the uncertain and seemingly arbitrary process of obtaining direct appropriations
from the legislature. The MatanusBasitna Borough also sued the staterahe method of school
funding, but here the municipality complained that it had to pay 30 percent of the cost of a new school
under the debt retirement program, in contrast to rural districts that did not have to pay anything for
their schools (when thegot them). They said that this amounted to a constitutional violation of the
equal protection clause of the state constitution. The Alaska Supreme Court dightatadiska

Susitna Borough v. Stat@31 P.2d 391, 1997).

In 2004, a third suit alleging state neglect of rural schools was brought on behalf of several rural districts
where students were faring poorly. The plaintiffs argued that the failure of the state to intervene
effectively to improve these academically engkerforming schools amounted to an abrogation of its
constitutional duty under this section. A superior court agiidedre v. StateCase No. 3AN4- 9756

Cl), and in 2012 the state settled the case by pledging corrective action.

On several occasionsdltourts have been called on to decide whether state funds are being used in
violation of the last sentence of this section, which prohibits the state from spending public money for
the Adirect benefito of r el i guteovesthisassug wastanearly pr i v
constitutional question to come before the new state supreme court. It involved the provision of free
public transportation for pupils attending private schools, authorized by a territorial law adopted in

1955. On the basiof this section, the court in 1961 declared the practice unconstitytitettthews v.

Quinton,362 P.2d 932, 1961).

The Quinton decision notwithstanding, the legislature later adopted AS 14.09.020, a law that
reimbursed school districts for providing free public transportation to nonpublic school pupils who live
along routes generally served by the public school transportatiamsyist 1993, the Department of
Education cut off state funds for this service on the grounds that it was unconstitutional under the
Quintondecision. Parents of students in the Fairbanks area sued, and the superior court upheld AS
14.09.020 stating that,nder the legal analysis iBheldon Jackson Collegesee below), pupil
transportation constituted indirect aid to nonpublic schools and therefore did not violate the direct
benefit provision of this sectiofén Eyck v. Stat&uperior Court Case no. 4F83-2135Civil).

Anot her ndirect benefito case involved a state
private colleges in Alaska the difference between the tuition charged at their college and that charged

by the state university. Opponentgloé program claimed that it benefited the private schools directly,
although technically the grant was made to the student. To quiet the controversy, which iaghthen
courts,the legislatureplaceda constitutionalamendmenbn the generalelectionbdlot in
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1976 that would have expressly permitted the tuition grants. The voters rejected the proposal by a large
margin. Lawsuits resumed, and the court declared
Section 1 because Athe student is merely a conduit
0 (Sheldon Jackson College v. St&@9 P.2d 127, 1979).

Further interpretation of the last sentence in this section was provided by the stpertion a suit

challenging two appropriations. One of these was to the Alaska Black Leadership Caucus for
ficommtbraisteyd educati onal enrichment. 0 The superior
grounds that the caucus was not an educational ingtitas the constitution uses the phrase, because

education was only one aspect of its several activities. The second appropriation was to a nonprofit
organization of daycare providers. Again, the superior court upheld the appropriation, in this case
becausgreschool children were the beneficiaries.

Section 2. State University

The University of Alaska is hereby established as the state university and
constituted a body corporate. It shall have title to all real and personal property
now or hereafter setaside for or conveyed to it. Its property shall be administered
and disposed of according to law.

Section 3. Board of Regents of University

The University of Alaska shall be governed by a board of regents. The regents
shall be appointed by the governorsubject to confirmation by a majority of the
members of the legislature in joint session. The board shall, in accordance with
law, formulate policy and appoint the president of the university. He shall be the
executive officer of the board.

These sectiacreate the University of Alaska as a public corporation and establish certain principles
of its management and governance. The board of regents is authorized to appoint the president of the
university without the approval of the governor or legislatuniike appointment of department heads

(see Article ll, Sections 25 artb).

These sections confer a measure of autonomy on the university, and the Alaska Supreme Court has
acknowl edged that the university joysingo@mealimiteshst r umen
respects a status which is coequal rather than subordinate to that of the executive or the legislative arms

of the government. o0 Nonetheless, the court has co!
the state like any o#r. (SedJniversity of Alaska v. National Aircraft Leasirgé P.2d 121, 1975, in

which state statutes regarding the waiver of sovereign immunity were applied to the
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university;Carter v. Alaska Public Employees Associat@s3 P.2d 916, 1983, in which the university
was ruled to be subject to state laws regarding the disclosure of public informatidBoathéast
Alaska Conservation Council v. Stag®2 P.3d 1162, 2009, in wdhi proceeds from university lands
were considered state revenues for purposes of Article IX, Section 7 of the state constitution.)

A dispute over the fiscal autonomy of the university erupted in 1977 when the legislature included the
university underthe t at eb6s f i scal procedures act and execu
other departments and agencies of the executive branch. This and other measures caused the university

to sue the state, alleging that they constituted illegal infringemehtentboar d of r egent so
authority to govern. The university eventually withdrew these claims. An opinion of the attorney
gener al sai d: AiThe University of Al aska is si mi
agencies for purposes$ budgeting and accounting; it does not have any peculiar status by virtue of
being constitutionall9%7).establishedo (February 2E¢

A dispute over the control of the thelegslators i t y 6 s
authorized the salef a parcel of land held in trust for the university, without providing compensation

to the university. The university sued the state, arguing that it held title to the land under Section 2. The
Alaska Supreme Court ruled that the legislature could disgfag@versity land without the consent of

the Board of Regents (Section 2 says that the ur
of according to law), but it must compensate the university for the té&tate v. University of Alaska,

624 P.2d 807, 1981). In a later settlement negotiated between the university and the state regarding
other university trust lands sold by the state without compensation to the university, the state agreed to
reconstitute a land trust for theiversity.

Section 4. Public Health

The legislature shall provide for the promotion and protection of public health.

Section 5. Public Welfare
The legislature shall provide for public welfare.

While it is within the powers of a state legislature to provideptdalic health and welfare, Sections 4

and 5 remove from the Alaska legislature discretion in the matter, as they state that the legislature
Ashall 6 provide for public health and wel fare.
sections does noeside in this distinction, as it is inevitable that the state legislature would exercise its
inherent powers in this area. Rather, these sections are included in the constitution as a statement of
public policy that the Alaska statelegislaturehasa firm responsibilityto actin behalf of public
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health and wel fare. Delegate Rolland Armstrong sai
within the constitution. o

The draft text of these sections was taken ftbenHawaii Constitution. Section 4 was not changed
during floor debate. However, the draft language of Section 5 was shortened significantly. As proposed,

it read: AThe state may provide for publngc wel far
compati ble with health and human dignity. o This
assistance to the indigent, and the del egates featl

the legislature from implementing the sectioarenexpansively, and they adopted the present version
as a result.

Neither section has spawned controversy or required judicial interpretation.
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NATURAL RESOURCES

t the time of the constitutionalconvention,Alaska had a slendereconomicbase.Mining and

fishing werethe economicmainstaysand neitherindustrywasrobust.Proponent®f statehood
believedthat the future of the stateof Alaska dependediponthe successfutlevelopmenof all its
natural resources. Statehood bills pending in Congress indicated that the neye\statenentvould
acquirean enormousamountof land from federalholdings,and it would assumeesponsibilityfor
managingall fish and wildlife. Al a s #ekedgateto Congess,Bob Bartlett, devotedhis keynote
speechat the constitutionalconventiorto therole of resourcedevelopmentn A | a s fktaréaadto
the ease with which the benefits of thi.fftydevel o}
yearsfrom now, the peopleof Alaskamay very well judgethe productof this Conventionnot by the
decisions taken upon issues like local government, apportionment, and the structure andfplogvers
three branches of government, but rather by the decision taken upon the vitafisgseurces
policy. o

Delegate Bartlett and others urged constitutional defenses against freewheeling disposals of public
resources and coloniatyle exploitatbn that would contribute nothing to the growth and betterment of
Alaska. Such abuses were common in the early history of resource management in the western states,
and manifestations of them were visible in contemporary Alaska under the complacent mahafeme
federal bureaus. Thus, the convention delegates sought to enshrine in the state constitution the principle
that the resources of Alaska must be managed for therlongenefit of the people as a whbléhat

is, the resources of the state must be madas a public trust. They did not attempt to write a resource
code; rather, they sought to fix the general concept of the public interest firmly in the resource law and
resource administration of the state, as well as in the consciousness of Alaskam®usd not be
subverted through the indifference or avarice of future generations.

In drafting this article, delegates were unable to refer to other state constitutiondvddleState
Constitutionfor ideas and guidance, as none of them dealt with natural resource policy as broadly as

t he Al askans thought necessary. At the time of
Constitution addressed natural resource policy in a separate,atidi¢hat article was brief. Other

state constitutions, if they contained reference to resources at all, focused on specific matters of local
relevance, such as irrigation and water rights in the western states, tidelands in Washington,
reforestation in @gon, and so on. These state constitutions were, for the most part, written before
modern principles of conservation and resource pdlsystained yield and multiple use, for

129



Article VIII

exampld wer e arti cul at auwal resdurce aticle wab awifua preduchof the 1956
convention, and it remains unique among the states, even though constitutional treatment of natural
resource and environmental issues in other states has grown through amendment and revisibn in recen
years.

Article VIII of Alaskab6s constitution clearly
developed. Indeed, to the convention delegates, the very success of statehood hung in the balance. But
while this article creates a strongepumption in favor of resource development, it will not abide that
which is wasteful, biologically exhaustive, rooted in special privilege, narrowly selfish or contrary to

the rights of others and to the larger public interest. With certain exceptichgyticie allows the
government to sell, lease or give away public land and resources, but it may do so only in accordance
with constitutional and statutory guidelines, and all transactions must be in full public view.

est

Despite their philosophical aversiatno t he f@Agi veawayo of public reso

enamored with the longstablished federal method of disposing of public mineral lands, which allows

a person to obtain the right to receive fee title to a legitimate mineral deposit by filmgaawit and
performing certain tasks thereafter. Meanwhile, a draft article on natural resources prepared by
consultants to the convention called for the state to retain in public ownership the subsurface title to all
mineral lands and to lease the righproduce minerals from these lands. Congress was predisposed to
the same idea, and in all likelihood was going to prohibit the state from transferring out of state
ownership the mineral rights to land acquired from the federal government. Nonethel&ss, i
constitution the delegates opted for the existing federal system of obtaining full title to mineral lands

Aif not prohibited by Congress. o As it happened,

and required the state to retain ownersifithe minerals on it&nd.

Delegates debated at some length the organization of the executive agency to be charged with managing
natural resources. There was vocal public support for a commission of fish and game to oversee the
management of those resoes (as there was support for the creation of a constitutional board of
education to head the state department of education). In the end, however, the delegates left the way
open for a board to head a principal department but willed to the legislatuseskof deciding when

and where (see discussion of Article Ill, Section 25).

It is not surprising that controversies over resource management have been among the most bitter in
Al askads political hi story and that the courts
constitutional language in the context of these despurhis is because natural resources loom so large

in the lives of so many Alaskans, if not as a source of livelihood then as source of cherished recreation.
It is also because the language of this article is general and often opaque. A major challeage o
resource agencies has been to manage in the interest of consemdtmeatisfy the needs of various

user groups without creating special privileges and exclusive rights, which the conssibitas.The
courtshavehadto determinewhen managemenschemeseasonablylimit
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access and reasonably allocate among user groups, and when they cross a constitutional threshold and
violate guarantees of equal and open access to the public.

Section 1. Sta¢ment of Policy

It is the policy of the State to encourage the settlement of its land and the
development of its resources by making them available for maximum use
consistent with the public interest.

This is an emphatic statement that the policy ofstiaée is to encourage the development of its land

and resources, but in a manner that recognizes the collective interests of the people as the owners of
these |l ands and resources. The meaning of the p
elsawhere in this article. For example, it means that the principles of conservation must govern resource
management (Sections 2 and 4); that everyone should be treated equally by management rules,
particularly rules adopted in the interests of conservaliatlitnit the access of some groups to certain
resources (Sections 3, 15, 16 and 17); and that the public must be notified of all disposals of public land

and resources, which may occur only according to the terms of general laws (Sections 8, 9 ard 10). Th

del egates wanted the statebs resources developed
of opinion in Alaska was that corporate developments such as the Kennecott copper mine made
insufficient lasting social and economic contributiomshte territory, and that absentee owners of fish
traps had unfair, exclusive rights of access to
singleminded quest for profits.

Section 2. General Authority

The legislature shall provide for the utilization, development, and conservation of
all natural resources belonging to the State, including land and waters, for the
maximum benefit of its people.

This section is a broad grant of legislative authority to implement the policy enunciatetion Se
The original resource article of the Hawaii constitution written in 1950 began with a similar provision:

iThe | egislature shal/l promote the conservation,
and fish, mineral, forest, water,land game and ot her natur al resour c¢
1950 constitution). In addition to utilization and development, conservation appears as an objective of

resource management . The del egates uemdesstoodhe
Al aska Supreme Court has said: AThe terms O6cons
utilization of resources. 6Conservingé itsmplies

exploitation,destructionor neglect.6 D e v e boormmotemmganagemenof a resourceto
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make it ava(Kemdie Peonmi nswigaAsdodciaion g Staté28 &.2d 8270
1981).

Section 3. Common Use

Wherever occurring in their natural state, fish, wildlife, and waters are reserved
to the people for common use.

This section enshrines in the Alaska Constitution the common law doctrine that natural resources must

be managed by the state as a public trust for the benefit of the people as a wholthaatfur the

benefit of the government, corporations, or private persons. Sections 15 and 17 of this article reinforce

the public trust doctrine of natural resource management in Alaska, and they work in harmony with this

section to prohibit the stateofn granting to any person or group privileged or monopolistic access to

the wild fish, game, water s, or | ands of Al aska.
clauseso of the natur al resources dnriitdhloeaghThdeaeA
ramifications of these clauses are varied, they share at least one meaning: exclusive or special privileges

to take fish and MdDowell vi $tae78b PR2d 1p 1989 Allegatioesdoba (

violation of this section typicallinvolve an allegation of a violation of the other twonas|.

Tension exists between the equal access clauses and other provisions of this article that require natural
resource management to honor principles of conservation (Sections 2 and 4) anzpé#utat e
Aipreferences among beneficial useso (Section 4).
resources in the interest of conservation involves limiting access to them in some manner, as for
example with bag limits and closed seasons. Whereeidirth that separates legitimate regulatory

measures from unconstitutional denial of access guaranteed by Sections 3, 5 and 17? This is a question

that is often before theourts.

The Alaska Supreme Court has upheld traditional regulatory tools of fishaame management such

as registration requirements and limitations on the means and methods of taking. For example, the court
upheld designation by the Board of Fisheries of #fa
register to fish are bamefrom other districtyState v. Herbert803 P.2d 863, 1990). It upheld
designation by the Board of Game of wurban areas a
be given to subsistence huntirgjdte v. Kenaitze Indian Trip894 P.2d 632, 1995 has also upheld

regulations that selectively ban certain equipment in the taking of fish and game. For example, it upheld

a ban on spotter airplanes in the Bristol Bay salmon fishdgska Fish Spotters Assn v. Sié888

P.2d 798, 1992), and it ueldl a ban on airplanes and airboats as a means of access to certain areas for

hunting (nterior Alaska Airboat Association v. Stafie8 P.3d 686, 2001).
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The courts have also upheld regulations of the Alaska Board of Fisheries that allocate resources among
user groups. For example, the supreme court upheld an allocation of salmon among commercial and
recreational fishermeh K e n a i P e ni n s u-bpasséciatorhveStan®a8P&@d 89T ©981).

The court of appeals upheld an allocation among commercial fishermen using different types of fishing
gear(Meier v. State Board of Fisherieg39 P.2d 172, Alaska Ct. App., 1987). The supreme court
upheld a fixel quota of king salmon to commercial trollers that was challenged by sportsmen who
claimed the quota amounted to a special privilege and limited the ability of the vast majority of the
public to fish for king salmofiTongass Sport Fishing Assn v. St&@& P.2d 13141987).

To be free of constitutional problems, resource laws and regulations must have adequate justification;
they must have a reasonable basis for distinctions they make among various users; they must put
everyone on an equal footing withargroup of users; and they may not prevent anyone from belonging

to a particular user group. A regulation may make access to a resource more convenient for some people
and less so for others, but convenience of access is not protected by the constitution.

However, a law or regulation in the hame of conservation may treat groups unfairly or convey a special
privilege in violation of the common use and antinopolistic safeguards of Sections 3, 15, and 17.

One such law was a subsistence measure adopteebgdislature in 1986 that made access to
subsistence uses of fish and game dependent upon place of residency. According to the law, people
who lived in areas determined to be urban were denied access to subsistence activities, and those who
lived in area determined to be rural were permitted access. In a decision withatdring political

impact, the Alaska Supreme Court said the state could legally allocate subsistence resources among
different groups if necessary to protect the resource, but it cotildse place of residency as criterion

for making that allocationMcDowell v. State785 P.2d 1, 1989). As a consequence of this decision,

the federal government found that state management of fish and game on federal land failed to conform
to provisiors of the federal Alaska National Interest Lands Conservation Act of 1980, which requires
that rural residents have a subsistence preference, and took from the state control of fish and game
management on federal landAtaska.

Another regulatory schemeund to violate the equal access sections of Article VIII was one that
authorized exclusive areas for fijgme guides. Permits for these areas, in which only the permit holder
could guide hunters, were not available for competitive bidding. Rather, thewassgned on the basis

of past use, occupancy and investment by guides. The permits were of unlimited duration and required
no lease or rental payment to the state. The rules regarding the transfer of permits allowed the holder
to sell a permit as if iwere private property. The court said that although there was nothing
unconstitutional about leases and exclusive concessions on state lands, this particular scheme for
allocating hunting areas among competing guides was constitutionally offensive bieocesmmbled

ithe types of royal grants the common use cl ause

contracts do not s Pwsichek v StapdS2P.2d #88,988)c t er i st i cs O
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As a result of theOwsichekdecision, the attorney general advised the commissioner of the Alaska
Department of Natural Resources that the depart me
fishing guides on the Kenai River by issuing permits accgrtbircriteria similar to those used by the

guide board for exclusive hunting areas violated the common use and equal access clauses of the
constitution (Memorandum of September 27, 1991).

Permits issued under t he s ta®tstewedabof theiciaradtegigdicsthatt r vy f i
the court found objectionable wsichekallocation of the permit on the basis of past use, sale of the

permit as private property), but that program enjoys its own constitutional authorization (see the
commentarypelow under Sectioh5).

Section 4. Sustained Yield

Fish, forests, wildlife, grasslands, and all other replenishable resources belonging
to the State shall be utilized, developed, and maintained on the sustained yield
principle, subject to preferences mmong beneficialuses.

This section bolsters the commitment to conservation found in Section 2. The principle of sustained
yield management is a basic tenet of conservation: the annual harvest of a biological resource should
not exceed the annual regenemabf that resource. Maximum sustained yield is the largest harvest that

can be maintained year after year. State | aw def i |
maintenance in perpetuity of a high level annual or regular periodic outpu ghtlous renewable

resources of the state | and consistent wi th mul
constitutional conventi on, stocks of Al askabds sal
bounty by neglect of the sustained yieldmi m. The qualifying phrase fisub
beneficial useso signals recognition by the del eg

be satisfied, and that prudent resource management based on modern conservation principles
necssarily involves prioritizing competingses.

In a challenge to the legality of the stateds prec
of wolves and bears in certain areas so that more moose and caribou would be available to hunters, the

Alaska Supreme Court determined that the ctuiginal mandate to manage wildlife on a sustained

yield basis applied to predators as well as game
among beneficial useso all owed t he bWestiv.Btalef game t
Board of Game248 P.3d 689, 2010). In this case, the court ruled that the plaintiffs failed to show that

the department of fish and game had ignored considerations of sugtaided
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Section 5.Facilities and Improvements

The legislature may provide for facilities, improvements, and services to assure
greater utilization, development, reclamation, and settlement of lands, and to
assure fuller utilization and development of the fisheries, wildfe, and waters.

This section is, strictly speaking, unnecessary because the legislature possesses the inherent power to
provide for all facilities, improvements, and services it deems necessary to promote a public purpose.

Its presence in the constitutiamhortatory that is, itexhortsthe legislature to do these things in order

to further the constitutional mandate to use an
section submitted by the drafting committee at the convention noted thatit wast i nt ended ¢
aut horization for the stateds entering business

Section 6. State Public Domain

Lands and interests therein, including submerged and tidal lands, possessed or
acquired by the State, and not usear intended exclusively for governmental
purposes, constitute the state public domain. The legislature shall provide for the
selection of lands granted to the State by the United States, and for the
administration of the state publicdomain.

The public @main is governmertwned land that has not been set aside for special use and remains
open for private settlement and development in accordance with public land laws. Thus, all state lands,
including tidelands and submerged land beneath navigable rivdriland bays, are in the public
domain except for parcels explicitly withdrawn for a specific governmental purpose. The second
sentence of this section is a general authorization for the legislature to select land in accordance with
the Statehood Act (ivas evident at the time that Congress would make a large grant of federal land to
the new state) and to provide for the administration of state lands. It is technically unnecessary, as
managing state lands is an inherent power of all egisatures.

Section 7. Special Purpose Sites

The legislature may provide for the acquisition of sites, objects, and areas of
natural beauty or of historic, cultural, recreational, or scientific value. It may
reserve them from the public domain and provide for theiradministration and
preservation for the use, enjoyment, and welfare of the people.

This language, like that of Section 5 and Section 6, is not necessary to authorize action which the
legislature would otherwise be prevented from taking. However, it n@&as that specigburpose
withdrawals are within the constitutional scheme even though development objectives are stressed in
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other sections. That is, this section prevents constitutional objections to such withdrawals on the
grounds that they are incompatible with commercial development.

Alaska Statute 38.04.070 authorizes land to be classified for forest and wildlife reseregmr&sa(to

protect areas with special recreational, scenic, cultural, historical, wilderness and similar values), state
trails and wild and scenic rivers. However, these classifications may not impair public access for
traditional recreational use unlefisey are less than 640 acres or the legislature approves (AS
38.05.200).

Section 8. Leases

The legislature may provide for the leasing of, and the issuance of permits for
exploration of, any part of the public domain or interest therein, subject to
reasonable concurrent uses. Leases and permits shall provide, among other
conditions, for payment by the party at fault for damage or injury arising from
noncompliance with terms governing concurrent use, and for forfeiture in the
event of breach of conditions

This and the following section deal with public access to resources on state lands. This section
authorizes the legislature to lease the public domain and issue permits for mineral exploration on it.
Commentary on this section prepared by the draftimgmittee said:

The legislature is authorized to lease state lands or interests therein. In granting leases,

the potential uses of the land are to be considered so that maximum benefit can be

derived. Each lease shall state the particular use or usesadesof the lands as well

as the conditions of the use and the term or tenure of the lease in order to facilitate
reasonabl e concurrent use by others if occasio
uses implies that possibilities of conflict in use @Wdobe kept to a minimum.

Provisions of liability, forfeiture and other means of enforcement of the lease are to be

provided in thenstrument.

The legislature has exercised this authority in the Alaska Land Act, AS 38.05.

Section 9. Sales and Grants

Subject to the provisions of this section, the legislature may provide for the sale
or grant of state lands, or interests therein, and establish sales procedures. All
sales or grants shall contain such reservations to the State of all resources as may
be required by Congressor the State and shall provide for accesgo these
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resources. Reservation of access shall not u
prevent the control of trespass, or preclude compensation fatamages.

In addition to leasing, the legislature may sell or give away (by means of a grant)atatkresources.

Al nterests thereino refers to specific, i mited
sold without transferring fulitle. The second sentence of this section anticipated that Congress would
prohibit the new state from conveying away the mineral interests in its land, and, in fact, Section 6(i)

of the Alaska Statehood Act bars the state from selling or giving awayahiiggts. The background

of this provision is discussed at lengtiState v. Lewi§59 P.2d 630, 1977; see also Section 11 below,

and Article XllI, Section 13. A condition of sale or grant of the surface use of state land is that the state
retains ownetsip of the subsurface mineral resources and may provide third party access to these
resources. In the castayes v. A.J. Associaté360 P.2d 556, 1998), the court ruled that commercial
developers who had purchased land from the state had to accommepéaterawho staked mining

claims on their land. Thirgarty access may not unduly impairh e owner 6s right to wu
control trespass by others, and the owner may be compensated for damages caused by those seeking to
exercise their right of acee This littleknown reservation of mineral rights to the state, and the right

of anyone to stake mining claims in pursuit of these minerals, received widespread public attention in
2003 when homeowners in the MatanuSksitna valley discovered that thate had issued leases to

a company to explore for coal bed methane gas on private, residential lots that had once tesgth state

The Alaska Land Act, AS 38.05, implements this section by providing for the sale of land by auction,
lottery and othemethods.

Section 10. Publid\otice

No disposals or leases of state lands, or interests therein, shall be made without
prior public notice and other safeguards of the public interest as may be
prescribed by law.

This section requires the state, wherpdgng of state lands and resources as authorized by Sections 8

and 9 above, to observe fixed | egal procedur es
resources. One such procedure is a formal announcement by the state that it intendedseseit

grant a specific parcel before the transaction occurs. This requirement is a protection against fraud and
administrative wrongdoing, and against concessions, sales and leases that may inadvertently confer
special privileges in violation of Seotis 3, 15 and 17. The Alaska Supreme Court underscored the
significance of this provision iAlyeska Ski Corporation v. Holdsword26 P.2d 1006, 1967. In that

case, an unsuccessful bidder for a state lease complained of procedural irregularitiesandtioé the

bid. The Department of Natural Resources rejected the complaiasaadedhatthec o mmi s si oner 6
decisionin the matterwasfinal, not subjectto review by the
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courts. The court held otherwiseo mpel | ed by the fAunequi vocal consti
al | | eases of state | ands are to be entered into
pertinent statutes and regulations were ambiguous regarding judicial review, ttieiti@msvas not,

in the view of the court. The justices noted th

recognition of the importance of our land resources and of the concomitant necessity for observance of
legal safeguards in the disposal@ading of statt ands . 0

In 1976, the voters turned down an amendment to this section which would have given the legislature
veto power over all disposals of stawned natural resources. The proposed amendment stemmed
from legislative dissatisfactiowith certain sales of state royalty oil that had been negotiated by the
executive branch.

In a dispute over a contract issued by the Alaska Railroad Corporation to a company to remove gravel
from the corporationds | an the publithreticéAreqaierkeat ofShispr e me C
section applied to the contract, and that the requirement for public notice was not satisfied merely by

the company applying for a conditional use permit from the local government prior to digauegty

v. Alaska RR.Corp.13 P.3d 725, 2000).

Section 11. Mineral Rights

Discovery and appropriation shall be the basis for establishing a right in those
minerals reserved to the State which, upon the date of ratification of this
constitution by the people of Alaska, wes subject to location under the federal
mining laws. Prior discovery, location, and filing, as prescribed by law, shall
establish a prior right to these minerals and also a prior right to permits, leases,
and transferable licenses for their extraction. Cotinuation of these rights shall
depend upon the performance of annual labor, or the payment of fees, rents, or
royalties, or upon other requirements as may be prescribed by law. Surface uses
of land by a mineral claimant shall be limited to those necessafgr the extraction

or basic processing of the mineral deposits, or for both. Discovery and
appropriation shall initiate a right, subject to further requirements of law, to
patent of mineral lands if authorized by the State and not prohibited by Congress.
The provisions of this section shall apply to all other minerals reserved to the State
which by law are declared subject t@ppropriation.

This and the following section describe the methods by which citizens can acquire the right to explore
for and prodoe minerals on stat@wvned land. These methods perpetuate the distinction between
locatable and leasable minerals established in federal land law. Locatable minerals are gold, silver, lead,
and other metallic minerals; the main leasable minerals are mmbailla
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Locatable minerals on federal land are managed under the U.S. Mining Law of 1872. According to this
law, a person can prospect freely on the public domain, and, upon discovering a mineral deposit, file a
claim that gives the right to produce and sell the mineral. Indeed, the prospector can patent a legitimate
claim, that is, he may acquire from the government full ownership (fee title) to the land as well as to
the minerals it contains. The alternativedoating mineral claims on public land is leasing the land
from the government for a fee and sharing with the government the income from the sale of minerals
produced from the lease (i.e., paying royalties).

Mining interests in the territory sought to petuate the location system for metallic minerals on state

lands that would be acquired from the federal government at the time of statehood. However, Congress
was mindful of the importance of resource income to the new state government and troubled by the
figi veawayo of public resources inherent in a |o
the state to adopt a leasing system for these minerals. Indeed, statehood bills pending in Congress at
the time of the constitutional convention calledthe leasing of minerals in all lands transferred to the

state. A draft resources article prepared by the Public Administration Service (a private, nonprofit group
serving as technical consultants to the convention) proposed that the delegates adimy ayilstem

for metallic minerals rather than the existing location system. But the delegates nonetheless made clear

in this section their preference for the location system, including the right to patent a claim, if Congress
would not stand in the wayhtis, thenexto-l ast sentence allows a mining
if authorized by the State and not prohibited by

As it happened, Congress in Section 6(i) of the Statehood Act prohibited the state from parting with
the title to its mmerals. This section says, in part:

The grants of mineral lands to the State of Alaska . . . are made upon the express
condition that all sales, grants, deeds, or patents for any of the mineral lands so granted
shall be subject to and contain a reservatmthe State of all of the minerals in the
lands so sold, granted, deeded, or patented Mineral deposits in such lands

shall be subject to lease by the State as the legislature may direct . . . .

The state government subsequently adopted a mining lawvdsanominally a leasing system, but
which had the main attributes of the traditional location system (claims could not be patented, but they
were otherwise similar to claims filed under the federal law). This system was challenged by a coalition
of enviomnmental, Native, and fishing groups on the grounds that it was not a true leasing system as
contemplated in Section 6(i) of the Statehood Act because it required no rent or royalty payments to
the statg(Trustees for Alaska v. Stafé36 P.2d 324, 1987 he Alaska Supreme Court upheld the
challenge, and the U.S. Supreme Court refused to hear an appeal by the state. A new metallic mining
law was adopted in 1989 that incorporates rental fees and royalti@8 (55212).
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Section 12. Mineral Leases and Permits

The legislature shall provide for the issuance, types and terms of leases for coal,
oil, gas, oil shale, sodium, phosphate, potash, sulfur, pumice, and other minerals
as may be prescribed by law. Leases and permitgving the exclusive right of
exploration for these minerals for specific periods and areas, subject to reasonable
concurrent exploration as to different classes of minerals, may be authorized by
law. Like leases and permits giving the exclusive right ofrospecting by
geophysical, geochemical, and similar methods for all minerals may also be
authorized by law.

This section provides for a leasing system similar to that of the federal Mineral Leasing Act of 1920,
whereby the rights to explore for and ertrail and gas and other nonmetallic minerals are leased by
the state according to terms and conditions it may impose. Thus, for example, an oil company may not
freely drill for oil on public land as a miner might prospect for gold; it must first obtain the state

a lease to a specific tract, which is normally issued at a competitive auction to the highest bidder (the
state usually specifies that bids in excess of minimum required lease payments be in the form of a cash
payment, but it may specify thtite bid terms be royalty payments or share of net profitsBagley

v. State 958 P.2d 422, 1998, under Atrticle 1l, Section 19). The company holding the lease must share
the value of the product of the lease with the state by payment of a royalty.i€ogedt payments to

the landowner, who is typically a private person in other states. Royalties are not taxes, which the state
government may collect from mineral production on its own land as well as private land.

This section is implemented by AS 38.086180. Petroleum revenue from competitive oil and gas
lease bonus bids, royalties, and taxes have been the financial lifeblood of the state of Alaska.

Section 13. Water Rights

All surface and subsurface waters reserved to the people for common us&cept
mineral and medicinal waters, are subject to appropriation. Priority of
appropriation shall give prior right. Except for public water supply, an
appropriation of water shall be limited to stated purposes and subject to
preferences among beneficial ses, concurrent or otherwise, as prescribed by law,
and to the general reservation of fish and wildlife.

This section continues the traditional -comeght in t
firstser vedo basi s. ihhnearlymghodobadquidng Wwateerights uded historically
on the East Coast. Known as the fAriparian met hod,
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the stream bank. In Alaska and the other western statesyvéQweater rights were traditionally

acquired by actual use of the water. Under this constitutional provision, which is further developed in

state statute and regulation, a prior user of water has preference to it, but these rights may be withdrawn

or limited in order to reallocate the water to a use that has a higher public priority (a hydroelectric
devel opment might displace placer mines, for ex:
in the last sentence means that those who appropriate deat®t also acquire a property right to the

fish or wildlife that use the water.

Section 14. Access to Navigable Waters

Free access to the navigable or public waters of the State, as defined by the
legislature, shall not be denied any citizen of thelnited States or resident of the
State, except that the legislature may by general law regulate and limit such access
for other beneficial uses or public purposes.

This section adopts the public trust doctrine regarding navigable rivers and other @ibliways,
whereby citizens of the state have the right to travel on and otherwise use these bodies of water. The
government may not deny this use except by a general law that protects a public interest. For example,
a state law may keep people away frortalke that supplies drinking water to a town, or impair
navigation on a river by building a dam; but it may not protect the interests of a private fishing lodge
by blocking public access to a stream. When the state sells or leases public land nextgaldenavi
waterway or other public body of water, it must, because of this section, reserve a public access
easement (AS 38.05.127; see aBWC Fisheries, Incorporated v. Bunk&g5 P.2d 1115, 1988, in

which the court said that a sale of tidelands contaémeignplicit public access easement, by virtue of

the public trust doctrine, even though such an easement was not mentioned in the patent). This section
does not authorize trespass across private land to reach a navigableveatdy.of

Section 15. No Exlusive Right of Fishery

No exclusive right or special privilege of fishery shall be created or authorized in
the natural waters of the State. This section does not restrict the power of the
State to limit entry into any fishery for purposes of resource caservation, to
prevent economic distress among fishermen and those dependent upon them for
a livelihood and to promote the efficient development of aquaculture in the State.

This is one of three fAequal a c c diptse fishing.lltavarkse s o f
with Sections 3 and 17 to guarantee that no one
natural resources (see discussion under Section 1). The second sentence was added by amendment in
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1972 to authorize an exception to the prohibition in the first sentence so that the state could institute a
limited entry program for distressed fisheries.

The prohibition in the first sentence of this section derives from a federal law governiagsAk a 6 s
fisheries during the territorial period. Section 1 of the White Act prohibited the U.S. secretary of
commerce from granting an fAexclusive or sever al r
to take, prepare, cure, or preserve fiskhwllfish in any area of the waters of Alaska where fishing is
permitted. 0o

The exception in the second sentence was the result of efforts to revitalize the depressed salmon
fisheries in the miel960s. Restricting the number of boats in various stetea@d fisheries had
primarily economic objectives but also served lbaign management and conservation goals. The
legislature passed a limited entry law in 1968 (ch 186 SLA 1968), but a federal court found the law
unconstitutional. The U.S. Supreme Courtatad that decision, but the issue was later litigated in state
superior court, which found the law to violate Sections 3 and 15 of Article VIII and Section 1 of Article

l.

Recognizing that a limited entry system would require constitutional authorizéti®regislature

placed such an amendment before the voters in 1972. The measure was ratified, and soon thereafter the
legislature adopted a limited entry law (AS 16.43). The Commercial Fisheries Entry Commission
administers the program. Constitutionatifythe law has been upheld by the state supreme (State

v. Ostrosky667 P.2d 1184, 1983), and an initiative to repeal the law was rejected by a wide margin of
the voters in 1976.

In 2005, in response to regulatory changes by the Board of Fistmecesain salmon fisheries in Cook

Inlet that reduced the number of salmon that fishermen in these fisheries could catch, the fishermen
sued the state for compensation for the decline in the market value of their limited entry permits. The
Alaska Supreme @urt ruled that these permits did not have private property status that would require
compensation in cases of a government Aitaking. o
holders an exclusive right to fish not enjoyed by other people in violafisections 3 and 15 of this

article (Vanek v. State, Board of Fisherid®3 P.3d, 2832008).

A dispute over the meaning of this section which predates the limited entry issue centered on the
guestion of whether leasing of tidelands for the purpose of set net fishing created an exclusive right of

fishery. Attorney general opinions on the matterehavs ai d no. AWhile Section
prohibits the state from granting exclusive fishing rights through legislation or regulation, it does not

preclude the state from granting property interests which, by their nature, lead to exclusivity of use fo

fishing. The fact that the motivating force behind the creation of the property interest is a desire to
promote fishing is of no consequence o0sed 1963 I nfo
also 1983 Informal Opinion Attorney General, April 21).
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Section 16. Protection of Rights

No person shall be involuntarily divested of his right to the use of waters, his
interests in lands, or improvements affecting either, except for a superior
beneficial use or pubic purpose and then only with just compensation and by
operation of law.

This section further reinforces the right of public access to-stated resources by circumscribing

the conditions under which this right may be infringed or revoked. Only a supeblic purpose
established in law may intervene, and a fair payment must be made if a specific existing right is
extinguished.

A prime intent of the drafters of this section was to assure those who had built improvements on pilings
over the tidelandsauld acquire property rights. At the time, many docks, warehouses, businesses,
public buildings, and homes in coastal communities of Alaska were built over tidelands owned by the
federal government, which considered these facilities, as a legal matterr ie s pas s . APro
understood, section 16 establishes that substantial improvements on tidelands that existed at the time

of statehood would give rise to protected property rights while tidelands that were unimproved at the
time of statehood would be staproperty that could be disposed of only in accordance with other
provisions of ArticleVIIb ( St at e, Dept. of Nat ur aPR32R3*dsl208,r ces Vv
2010). In this case, the state supreme court rejected a claim that this sectianigerank property

owner the right to build a dock over a statened riverbed without first obtaining a lease from the

state.

In 1973, the state supreme court ruled that a person whose property access was impaired by the
construction of a new state road was entitled to just compensation under this section. In that case,
construction in Anchorage of the Minnesota Bypass acrosst&h@reek obstructed the flow of high

water up the creek, which had been used by the plaintiff for many years as access from his property to
Cook Inlet for commercial fishing. Also, the new road made access to his driveway dfffeutiberg

v. State516 P.2d 1191, 1973).

However, the court denied another c¢claim for <co
construction of a bridge downstream from the residence of the claimant did not keep him from using

the river as a base for his floatplaitenerely made the use less conven{@iassen v. Staté21 P.2d

15, 1980).
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Section 17. Uniform Application

Laws and regulations governing the use or disposal of natural resources shall
apply equally to all personssimilarly situated with reference to the subject matter
and purpose to be served by the law or regulation.

This section is an fiequal protection of the | aws
specifically to natur al resource management . It i
(see discussion of Section 3). Resource laws andatigns must apply equally to all people who are
isimilarly situated. d Fishermen who c¢cl ai med unequ
smaller allocation of fish to their district than to neighboring districts were told by the courtehat th

di stricts were not Asimilarly situatedo with resp
and participation in the fishery. As a result, the court said the fishermen did not have a valid complaint

under this sectio(Gilbert v. Departmenof Fish and Game&303 P.2d 3911991).

Section 18. Private Ways of Necessity

Proceedings in eminent domain may be undertaken for private ways of necessity
to permit essential access for extraction or utilization of resources. Just
compensation shall e made for property taken or for resultant damages to other
property rights.

The state may use its power of eminent domain (forcing people to sell their property for the benefit of
a larger public purpose) for a project that is privately owned, such as pipeline or a road to a
significant mining development. However, the owner must receive fair compensation for the property
that is taken. (See also Article |, Section 18.)

The commentary that accompanied the draft of this section explained theointeatconstitutional
conventionds resources committee.

This provision was borrowed from the Wyoming Constitution and modified to meet

Al askan conditions. The Wyoming provision sta
taken for private use unless by cortsehthe owner,except for private ways of

necessityand for reservoirs, drains, flumes, or ditches on or across the lands of others

for agricultural, mining, domestic or sanitary purposes, nor in any case without due
compensati on. 0 spraovisidnlwasdevelopead th assureaatcess to \water

supply even though it might be necessary for a private person to secure easement across

adjoining private lands. Since the adoption of the Wyoming Constitution, a number of

western states have includedsiailar provision in their constitutionsSince the

problemof essentiabccessn Alaskais not limited to water
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supplyas in Wyoming, this article makes a general provision for the use of eminent
domain proceedings to provide essential access for extraction and utilization of natural
resources.
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ARTICLE IX

FINANCE AND TAXATION

n drafting Article IX of Al a s &oasbttion,the committeeon finance and taxation generally
Leeded the advice of experts and consultants who urged that the legislagirertioaddiscretion
i n managing the st at e constiutors aére restridtive theaseaof Hi st or
public finance,which tendedto resultin evasivebudgetarymeasureghat complicatedand
di storted state financi al ma n a g e meafedquardscA | as k a 6
protectthe public treasury for example appropriationanustbe for a public purpose;expenditures
must be authorizedby an appropriation;generalobligation debt may be incurred only for capital
projects, and requires approval of the vaiebsit it omits antiquarianonstraints andestrictionsthat
bedeviled many ol der document s. 't wfeomNoth t er t h
Slope productionthat amendmentsvere madeto curtail legislative discretionin fiscal mattersby
setting a limit on appriations and mandating savings.

The delegates forbade the practice, common among
This prohibition was intended to enhance the fiscal prerogatives of the legislature, not hobble them
When specificevenues are dedicated to specific purposes (gasoline taxes to highway construction, and
lottery income to education, for examples) the legislature loses its ability to match expenditures with
public needs as these change from year to year. Conventigaa®delieved that all public goods and

services should openly compete for funding on a redalsis.

As originally written, the prohibition against dedicated funds in Section 7 prevented the creation of the
Alaska Permanent Fund, which is a mandatouplip savings account that receives automatic
contributions from royalties and other ntax petroleum revenues. Voters ratified an amendment in
1976 to authorize this popular and unique state fund (Selfipn

State budgets soared after the trAtaskapipeline began operation in 1977. There was the widespread
concern, however, that oil revenue could not sustain this new level of state spending in the long run,
and it was likely to be volatile in the shaoun. In the summer of 1981, Governor Hammonitedaa

special session of the legislature to consider a constitutional amendment to limit annual appropriations.
A proposal was adopted, and it was ratified by the voters at the general election in the fall of 1982 as
Section 16 of this article. The measwalled for the voters to reconsidbe sectionfour yearslater,

andit wasupheldby a large marginat the generalelectionof
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1986. However, Section 16 has never effectively limited appropriations because theafiecahs set
comparatively high, there are significant exceptions to the limit, and revenues available for
appropriation have fallen short of what was foreseen at the time the amendmadbptas.

Despite the failure of the appropriation limit, or peEph because of it, interest continued in establishing

a mandatory device that would curtail spending and reserve money for the uncertainties of the future.
In 1986, the legislature created in statute a budget reserve fund (AS 37.05.540). In 1990|ahedegis
adopted a constitutional budget reserve fund that was ratified by the voters at the general election the
same year. The measure, Section 17 of this article, requires all income derived from the termination (by
settlement or litigation) of disputesdtiv oil companies over back taxes and royalties to be deposited to
thefund.

Convention delegates surely gave little thought to the notion of spending limits in the winter of 1956,
in view of the lugubrious fiscal prospects for the new state, thet@rmination to draft a concise
constitution, and their bedrock confidence that a fapportioned, citizen legislature would act
responsibly.

Section 1. Taxing Power

The power of taxation shall never be surrendered. This power shall not be
suspendedbr contracted away, except as provided in this article.

Legislatures frequently grant tax exemptions and othemriated inducements to corporations to locate

within the state or engage in certain business activities. Courts have found that in samstainces

this special tax treatment amounts to a contractual relationship with the corporation that future

|l egi sl atures may not abrogate. Consequently, the
to tax shall not be surrendered, suspended, @ ont r acted away, 0 to clarify
by the general laws of the legislature do not create contractual obligatiomMdod@ibEState Constitution

recommended such a provision (it was dropped in later editions). Presumably, the dalbuaties

this version of the prohibition to emphasize that the state could legally grant tax exemptions under

general law for public purposes, such as inducement for industrial development (see Section 4). The
committee commentary that accompanied thetdfaf hi s secti on said the follo
tax is never to be surrendered, but under terms that may be established by the legislature, it may be
suspended or temporarily contracted away. Ehigld include industrial incentives, ferx a mp | e . 0

According to Article X Section 2, the state can delegate its power to tax only to local government.
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Section 2. Nondiscrimination

The lands and other property belonging to citizens of the United States residing
without the State shall never be taxed at a higher rate than the lands and other
property belonging to the residents of the State.

The dequal protectiond clauses of the Al aska (
Constitution (Fourteenth Amentent) both stand in the way of the state or a local government taxing
property at different rates strictly on the basis of where the owner lives. Technically, therefore, this
section is unnecessary. Symbolically, however, its inclusion was importantssureaonresident
commercial interests (who tended to oppose statehood) that their property would not be singled out for

tax purposes. A similar provision was included for the same reason in the Territorial Organic Act of
1912: A. . . rotber propdrtyadf nonrdsitlemts be séaxed sighay than the lands or other
property of residents. o Provisions of this kind
for example, Article XXII of the South Dakota Constitution; a similar provisias deleted from the

Hawaii Constitution by the convention 1968).

Section 3. Assessment Standards

Standards for appraisal of all property assessed by the State or its political
subdivisions shall be prescribed by law.

Many state constitutonsequi re taxes to be fAuniform and equa

Act of 1912 contained a wuniformity <cl ause: .
subjects and shall be levied and collected under general laws, and the esteshall be according
to the actual value thereof. 0 However, these pr

when courts interpreted them to prohibit graduated income taxes, tax exemptions and other reasonable
differences in the treatmenf various tax resources. Because of the potential for these problems,

Al askabdés constitutional convention delegates de
they included this language to accomplish a measure of statewide uniformity inrtguetty taxation

by requiring the legislature to establish a common set of standards for appraising property.

The legislature has not written appraisal standards into law. In anticipation of doing so, and otherwise
implementing this section, the legisleguadopted House Concurrent Resolution 14 in 1962, which
called for the Local Affairs Agenéy a predecessor of the Department of Community and Economic
Developmert to study assessment problems and procedures in Alaska, prepare a manual for assessors
and reo mme nd | egi sl ati on inecessary to establish
throughout Al aska. o0 A manual was prepared, but

current. The only statutory guideline for the assessment of propertg kyetie and local
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governments s t hat it be done on the basis of Afull

and

true value as fAthe estimated price that the prope

prevailing market conditions in a sale between a willinlpsahd a willing buyer both conversant with

the property and with prevailing gener al price

governments leeway in their choice of appraisal methodologies to determine fair market value (see, for
exampleNor t h St ar Borough Assessor 6043R30268B,m0).v. Gol

In 1985, the Kenai Peninsula Borough Assembly established a levy of 1.75 mills on each dollar of
assessed value for real property and a rate of 2.5 mills for personal property. Personal property was
defined to include certain oil and gas transportatiopgnty. The state objected to the differential tax

rate, arguing that the statutory requirement that property be assessed at its full and true value meant that
real and personal property had to be assessed at the same rate (the lower rate for realvasagperty
equivalent to assessing it at less than full market value). The matter went to court, and the Alaska
Supreme Court agreed with the state that both types of property had to be taxed at the fidemarate
Peninsula Borough v. Department of Commyaitd Regional Affairs/51 P.2d 14, 1988).

Section 4. Exemptions

The real and personal property of the State or its political subdivisions shall be
exempt from taxation under conditions and exceptions which may be provided by
law. All, or any portion of, property used exclusively for nonprofit religious,
charitable, cemetery, or educational purposes, as defined by law, shall be exempt
from taxation. Other exemptions of like or different kind may be granted by
general law. All valid existing exemptions sall be retained until otherwise
provided by law.

Ifit is used for governmental purposes, property of state and local governments is immune from taxation
as a general principle of law. The first sentence of this section allows the legislature to faotlide
taxation of stat@wned or municipallowned property in appropriate circumstances, such as when the
property is being used for commercial purposes either by the government itself or by a private lessee
or concessionaire (see Section 5). In theabs of such legislation, however, a&empt government
agency retains its exemption even if engaged in momeking activity. In a case involving a hotel
restauranbar business obtained through foreclosure and run for a year by-exeiampt state
devdopment corporation, the Alaska Supreme Court ruled that the corporation was not liable for local
property taxes during the period it operated the business because it was furthering the general public
purpose of its charter as a development ag€@ity of Nome v. Block No. H, Lots 5, 6, &502 P.2d
124,1972).
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The second sentence of this section grants a t a»
religious, charitable, cemetery or educationppors e s , as defined by law. 0o T
constitutions exempt (or require the legislature to do so by general law) religious, charitable and
educational property from property taxes; cemetery property is often included in the list of automati
exemptions, and some state constitutions favor other types of property with an automatic exemption as
well, such as hospitals and property of horticultural and agricultural societies, for examples. The Alaska
legislature has extended taxempt status tdhospitals under its authority to grant additional
exemptions by general law, as discudseldw.

Property of a religious organization that is utilized in a commercial enterprise does not enjoy tax
exempt status, even if the profits of the enterprise are used for a benevolent or charitable purpose
(Evangelical Covenant Church of America v. City of Hg384 P.2d 882, 1964). Only that portion of
property owned by an exempt organization that is used exclusively for the purposes of the organization
qualifies for tax exemption; the remainder is taxable. Thus, offices rented to private physicians in a tax
exempt hospital could not benefit from taxempt statufGreater Anchorage Area Borough v. Sisters

of Charity of the House of Providendg3 P.2d 467, 1976). However, the mere fact that property
belonging to a charitable organization generates income mmtedisqualify it from the exemption, if

the income is reasonably necessary for the operation and maintenance of the property and does not
represent a form of profit to the organizatidmatanuskaSu si t na Bor ough %39 Kingé6
P.2d 441, 1968)n the absence of legislation narrowly defining educational purposes, the court saw no
reason why a vocational training facility operated by a union should not qualify for the exemption
(McKee v. Evans490 P.2d 1226, 1971). The court ruled that buildiogsed by the Tanana Chiefs
Conference, a neprofit social service Native regional corporation, qualified for a municipal property

tax exemption because the organization was pursuing charitable purposes even though its services were
fully remunerated byhe federal government. However, those portions of the buildings used for
fundraising, lobbying, political activities, and economic development programs did not qualify for the
exemption(Fairbanks North Star Borough v. Dena Nena Hen&hP.3d 1242004).

The exemption for charitable, religious, educational and cemetery property extends only to general
taxes, not to special assessments such as those levied as a result of a local improvement district for
water and sewer installation, road paving and similaposes (1966 Opinion Attorney General No.

10).

The third sentence authorizes optional exemptions by the legislature. Some state constitutions prohibit
any exemptions other than those specified in the constitution. The Alaska Legislature has @Rercised
authority by extending tagxempt status to hospitals and to a portion of the value of residential property
owned by the elderly. In 2006, it extended-éxempt status to housing for teachers of &eempt

schools (see AS 29.45.030). The legislatoas also authorized municipal governments to grant a
number of additional tax exemptions within their local jurisdiction. These optional exemptions
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at the local level may extend to personal property, busimeg&ntories, property of nonprofit
organizations, historical sites, conservation easements and other classifications of property (AS
29.45.050).

Section 5. Interests in Government Property

Private leaseholds, contracts, or interests in land or propertpwned or held by
the United States, the State, or its political subdivisions, shall be taxable to the
extent of the interests.

This section states the general principle of tax law that private interests in poblivdg property are

taxable. Thus, if anvate person leases government land and improves it for commercial purposes, the

value of the lease and improvements are taxable even though the land is not taxable because it remains

in government ownership. (S&or t h St ar Bor o u g loldeA Beare Utiltiesrlics Of f i c e
13 P.3d 2632000.)

Section 6. Public Purpose

No tax shall be levied, or appropriation of public money made, or public property
transferred, nor shall the public credit be used, except for a public purpose.

This is a tradibnal constitutional safeguard that is, on its face, reasonable and understandable. No one

would advocate the use of public money or public credit for a private purpose. However, the line
separating a public and private purpose is often difficult to dismed changes over time. Judge James

Wi ckersham included a prohibition against using pl

of Al askab6s territorial act. At a hearing on the
He r e p Ime tegislatur8sSand city councils have big Fourth of July celebrations out of public
funds. It is to prevent spending money for matter

the Fourth of July might beheyramigdayr ded as a public

The contemporary notion of public purpose in Aldskehich encompasses subsidized loans for
students, private businesses and purchasers of residential property; subsidies for personal utility bills;
and permanent f und ni$thiallésidents) i settainly ansezpansiye anenibe
courts have deferred to legislative judgment about the bounds of public purpose. For example, in a 1962
decision, the Alaska Supreme Court said:

...thephrase fApublic purposed represents a conce,|j
definition. We believe that it would be a disservice to future generations for this court
to attempt to define it. It is a concept which will change as changing conditions create
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changing public needs Where the legislature has found that a public purpose will

be served by the expenditure or transfer of public funds or the use of public credit, the
court will not set aside the finding the legislature unless it clearly appears that such
finding is arbitrary and without any reasonable basis in2efArmond v. Alaska State
Development Corporatior376 P.2d 7171962).

The Alaska Supreme Court has yet to find a legislative determinattipublic purpose arbitrary and

without any basis in fact. It has upheld the use of revenue bonds by a public corporation and general
obligation bonds of a municipality for industrial development purp@3earmond;andWright v. City

of Palmer,468 P.2d326, 1970). It has upheld the use of revenue bonds by a public corporation to
purchase home mortgag@¥alker v. Alaska State Mortgage Associatibh6 P.2d 245, 1966). It has

upheld state grants to homeowners to pay off the mortgages of propertytlostlie4 earthquake

(Suber v. Alaska State Bond Committidel P.2d 546, 1966). Bubet he court sai d: Alt
that the entire community or any particular number of persons should benefit from remedial legislation

in order that a public pugse be served. The purpose of the program is no less public because its
benefits may be | imited by circumstances to a co
no violation of this section by the Anchorage municipal telephone utility congpetith private

vendors of telephone equipmé@omtec, Incorporated v. Municipality of Anchoragép P.2d 1004,

1985). The court found a legitimate public purpose in a privatetyed gas line that the Kenai
Peninsula Borough supported by means sffecial assessment distrfg¥eber

v. Kenai Peninsula Boroug®90 P.2d 611, 1999

Section 7. Dedicated Funds

The proceeds of any state tax or license shall not be dedicated to any special
purpose, except as provided in Section 15 of this article or wheaquired by the
federal government for state participation in federal programs. This provision
shall not prohibit the continuance of any dedication for special purposes existing
upon the date of ratification of this section by the people of Alaska.

Conven i on del egates prohibited the dedication, or
the legislature would not tie its own hands in providing for the public needs of the day. The commentary
on this section by the constitutional convention cadttém that drafted it included this observation:

Even those persons or interests who seek the dedication of revenues for their own
projects will admit that the earmarking of taxes or fees for other interests is a fiscal
evil. But if allocation is permitié for one interest the denial of it to another is difficult,

and the more special funds are set up the more difficult it becomes to deny
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otherrequests until the point is reached where neither the governor nor the legislature
has any real control over the finances of the state.

The phrase fas provided in Section 15 of this al
amendment in 1976 to allv creation of the Alaska Permanent Fund (see Section 15). Two exceptions

to the prohibition against earmarking were allowed by the convention delegates. One exception is a
dedicated fund that was already in existence, such as the school fund of ASMRB.&Bith receives

proceeds from the tobacco tax for use of school repair and construction. The other exception allows

new earmarking when it is required by federal law to participate in a federal program. This is the case

with the Fish and Game Fund of A%.05.100, to which sport hunting and fishing license fees are

dedicated.

A statutory dedication of revenue may not seem too serious because future legislatures are not bound

by it. But a statutory dedication is likely to be gadfrpetuating. Agovernérs v et o mi ght bl ock

|l egi sl aturedés effort to repeal the dedication. Th
budget o and shielded from annual review by the fi/
fosters the developmeaf a constituency that benefits from the dedication and resists changes to it.

How comprehensive did the convention delegates mean to be with this prohibition against dedicated
funds when they adopted the phr aheérstéeptence Pié ds of a2
they mean all state revenue, or did they want to exclude from the prohibition against dedication those
state revenues that are not derived from a tax or license? The question became important when Alaska
began to receive substantiatome from oil lease bonuses and royalties, which are not proceeds from

a tax or license. An opinion of the attorney general of an early administration said that oil lease royalty
income was outside the prohibition against earmarking in this sectiorne®olginion reversed this
interpretation and held that the historical record of the convention made it clear that the delegates
intended to bar the dedication of all state revenues, whether or not they derive strictly from a tax or
license (1975 Opinion Atrney General No. 9, May 2). Consequently, a constitutional amendment was
required to create the Alaska Permanent Fund (Section 15 aftihis).

The Al aska Supreme Court has interpreted the phra
all saurces of state revenue (semte v. Alex646 P.2d 203, 1982). For example, the court ruled that

a state law that granted state land to the University of Alaska and required proceeds from that land to

put into a university trust fund was an unconstitwlaiedication of fundéSoutheast Alaska

Conservation Council v. Stgte02 P.3d 1162, 2009

In 1998, Alaska participated in a settlement of tobaetated claims which provided annual payments

to the state of millions of dollars per year for 40 ye@he legislature sold this stream of future revenue
for a lumpsum, which it then appropriated (mainly for rural school construction). This
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unusualransactiorwaschallengedasan unlawful dedicationof funds,but the courtruledthatit was
not (Myers v. Alaska Housing Finance Corporati@g, P.3d 386, 2003).

It is generally understood that the authors of the constitution intended certain exceptions to the
prohibition against dedicated revenues, such as pemsintributions, proceeds from bond issues,
revolving fund receipts and sinking fund receipts (1982 Informal Opinion Attorney General, November
30). Indeed, beyond these practical exceptions to the prohibition on the dedication of revenue, it must
be notedhat some dedications have a legitimate role in state financial management, despite the public
policy problems that caused them to be prohibited in the Alaska Constitution. Dedication allows the
benefits of a public program to be directly linked to thed® pay for them. Some revenues are
dedicated in Alaska today in a manner that makes the practice constitutionally acceptable, namely that
the pertinent statutes say that the | egislature
The legislatue has a political but not a legal obligation to do so. An example of this practice is the
fisheries enhancement tax levied under AS 43.76.010. This is a tax on salmon fishermen intended to

support salmon hatcheries. The tax receipts are deposited toitleega | f und, and At he
make appropriations to the Department of Community and Economic Development for the purpose of
providing financing to qualified [regional aquac

Enterprise funds are also examplegeffacto dedication of revenues, such as the Marine Highway
System Fund, which directs receipts from the sale of tickets on the ferry system to the support of that
system. The constitutionality of this fund was challenged in court and upheld becazswjtizgyé of

its authorizing statutes is permissive and does not restrict the authority of the legislature to appropriate
money from the fund, although parts of the act creating this fund that restricted the authority of the
executive branch to request apgmiations from the fund were found to violate the prohibition of this
section Gonneman v. HickeB36 P.2d 9361992).

Section 8. State Debt

No state debt shall be contracted unless authorized by law for capital
improvements or unless authorized by lawfor housing loans for veterans, and
ratified by a majority of the qualified voters of the State who vote on the question.
The State may, as provided by law and without ratification, contract debt for the
purpose of repelling invasion, suppressing insurrdémn, defending the State in
war, meeting natural disasters, or redeeming indebtedness outstanding at the
time this constitution becomes effective.
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This provision permits the state to borrow money for capitip r ove ment s and veter ans¢
It prohibits the state from borrowing money to pay for operating expenses of government (except as

provided in the last sentence of this section and Section 10 of this article). The state must pay for its
annualopr ating expenses from recurring revenues. Thi
budget 6 mandate that is found in one form or anot
issued longerm general obligation bonds to pay for asmperations, unlike the federal government

which does sooutinely).

Borrowing for capital improvements must be approved by the voters. The legislature may not incur
debt by itself (see the exception for revenue bonds in section 11). This rein gidiaé¢uee is intended

to protect the fiscal integrity of the treasury. It is a common constitutional restraint among the states (a
few constitutions allow the legislature to issue debt by a supermajority vote). It is the result of well
publicized defaultby states on bonds issued for overly ambitious public works projects and of scandals
arising from bribery and corrupt financing schemes. The Territorial Organic Act of 1912 originally
prohibited the territory of Alaska and its municipalities from acquidmy kind of debt without
congressional approval, but this stricture was removed in 1935.

I n 1982, a constitutional amendment was ratified
for housing | oans f or v ettedexempgederallohligaion bohdsfowe d t he
veteransd housing |l oans. The amendment was a resp
public corporations such as the Alaska Housing Finance Corporation from selling housing bonds in the
taxexemptma ket , but all owed an excepti onrexdnptbondsonds t o
can be sold at a lower rate of interest because interest paid by the bond is exempt from federal income

tax).

The term fAcapital i mpr o \Sectioa i has kieenwcanstrded bynhe Aldskas s ect
Supreme Court to mean assets in the form of real or personal property with a permanent character, such

as streets, sewers, schools, and public buildings. Thus, the municipality of Juneau could not borrow

money though the sale of general obligation bonds to acquire land for the expansion of state
government offices, as land is not a public works or capital improvement within the traditional meaning

of these term£City of Juneau v. Hixso®73 P.2d 743, 1962). (Satso AS 37.07.120(4).)

Revenue bonds issued by an instrumentality of the state are explicitly exempt from the requirement for
voter approval of this section (see Section 11, below). The state supreme court has said that lease
purchase agreements areoadxempt, because these contractual agreements do not legally commit the
legislature to make the lease payments. The contracts say that the lease payments are subject to annual

appropriation by t he -plrchase agreantent rdees noffuhacfutlee a | ea s ¢
legislature to appropriate funds, the agreement is not adwngbinding obligation to repay borrowed
money pursuant to article 1X, section 8, and i s 1

(Carr-Gottstein Properties v. Stgt899 P.2d 136, 1995). The court defined debt for purposésiof
sectionin Chefornakv. HooperBay ConstructionCompany,/58 P.2d1266,1988,as
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i b o r rnoomeg, dsually evidenced by bonds but possibly created by the issuance of paper bearing a

di fferent | abel .o In this case, a village sought
company which was the result of an-ofitcourt settlemet of a | awsui t by cl ai
incurred in violation of Section ®elow.

The large majority of general obligation bond propositions to go before the voters have been approved.

Section 9. Local Debts

No debt shall be contracted by anypolitical subdivision of the State, unless
authorized for capital improvements by its governing body and ratified by a
majority vote of those qualified to vote and voting on the question.

This section limits the general borrowing power of lggaternments just as Section 8 limits the general
borrowing power of the state government: debt secured by the general credit of the government may be
acquired only for capital improvements, and only after an affirmative vote of the electorate. Its purpose

is also the same: to safeguard the fiscal integrity of the government. (See commentary under Section 8
for definitions of Adebtod and fAcapital i mpr ov e me

Al askads constitution does not i mpose aesdoei l ing
so, for example by restricting local debt to a percentage of the total assessed valuation of the taxing
jurisdiction However, the Alaska legislature has restricted local property tax rates to 30 mills (see AS
29.45.090(b), which has the effect ohiting access of local governments to oil production and pipeline
property), but it has not restricted mill rates for revenue used to repay bonded debt.

Section 10. Interim Borrowing

The State and its political subdivisions may borrow money to meet apppriations
for any fiscal year in anticipation of the collection of the revenues for that year,
but all debt so contracted shall be paid before the end of the next fisgadar.

This provision is an exception to the restriction in Section 8 against bagdwinoncapital expenses.

It authorizes the state and local governments to acquireteherdebt to deal with castiow problems

within the yearly budget cycle by issuing revenue anticipation notes. While it is clear that the debt
should not be great than an amount that can be repaid from revenues raised in one fiscal year, this
provision recognizes that, as a practical matter, it may be necessary to delay full retirement of the debt
into the next fiscayear.

157



Article IX

Section 11. Exceptions

The restrictions on contracting debt do not apply to debt incurred through the
issuance of revenue bonds by a public enterprise or public corporation of the State
or a political subdivision, when the only security is the revenues tiie enterprise

or corporation. The restrictions do not apply to indebtedness to be paid from
special assessments on the benefited property, nor do they apply to refunding
indebtedness of the State or its political subdivisions.

This section makes it clethat the limitations on the issuance of debt in Sections 8 and 9 apply only to
general obligation debt. General obligation bonds are backed by the full taxing power of the government
that issues them. Revenue bonds, on the other hand, are backed byelyegemerated by the project

they finance, such as user fees and connection charges of a sewer project, gate receipts of a sports arena
or mortgage payments of a housing authority. Revenue bonds for a project may be secured by the full
financial resourcesf the public corporation that issues them, but these resources are limited to the
revenuegenerating assets of the corporation and exclude the taxing power of government.

The state has frequently incurred debt through the sale of revenue bonds, vesiclotde@quire voter
approval. For example, the state has sold revenue bonds for construction and expansion of the
Anchorage and Fairbanks airports. Also, gtiagependent public corporations, such as the Alaska
Housing Finance Corporation and the Aladkdustrial Development and Export Authority, have
marketed a substantial number of revenue bonds. At times, the state has financed public buildings with
revenue bonds issued by the former Alaska State Housing Authority, which are secured teyiiong

lea® agreements with the state. Also, in recent years the state has committed itselfdmhdegse
purchase agreements to obtain public office space from pdea&opers.

Because revenue bonds and leasechase agreements do not require voter aphrdkiey are
mechanisms popular with the government for acquiring public facilities. The financial obligations
incurred by Alaska public corporations are not a legal liability of the state. Under some circumstances,
however, the state may be compelled tane to the defense of revenue bonds or certificates of
participation (used to finance leaserchase agreements) to prevent default in order to protect its own
general credit rating. In 1994, the legislature adopted restrictions on the use efplaabese
agreements, including the requirement that they be approved by [a36(2&085(e)).

Section 12. Budget

The governor shall submit to the legislature, at a time fixed by law, a budget for
the next fiscal year setting forth all proposed expenditureand anticipated income
of all departments, offices, and agencies of the State. The governor, at
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the same time, shall submit a general appropriation bill to authorize the proposed
expenditures, and a bill or bills covering recommendations in the budget for new
or additional revenues.

Virtually all state constitutions direct the governor to submit a ggeg budget to the legislature,
although most do so in the article on the execut
adopted with little or no change, particularly for operating programs. This tendency has become less
pronounced in rece years as state legislatures have acquired independent fiscal staff. It is certainly

not the case in Alaska, where the legislative finance committees produce their own budgets.

The governords responsibility fecutiveBudgepAact(AShg a b
37.07), which requires a comprehensive, loaigge fiscal plan for the state. The governor must submit

a budget to the legislature on December 15 each year, approximately one month before the legislature
convenes.

Section 13. Expeditures

No money shall be withdrawn from the treasury except in accordance with
appropriations made by law. No obligation for the payment of money shall be
incurred except as authorized by law. Unobligated appropriations outstanding at
the end of theperiod of time specified by law shall b&oid.

The government may not spend money that has not been appropriated for the purpose of the
expenditure. This is a customary safeguard against fraud and fiscal mismanagement that appears in one
form or anotherri most constitutions. The version here is taken fronMbeéel State Constitution.

An appropriation is an authorization to spend public money. Generally speaking, the full amount of an
appropriation does not have to be spent if the purpose of the apitopis accomplished with a lesser
amount. Thus, appropriations authorize a ceiling of expenditures for each specified purpose. This does
not mean, however, that the executive branch can restrict expendituresillyillyfo do so would
constitute informhveto power immune from a legislative override. If a law requires the executive
branch to carry out a specific task (make grants to communities, for example) and money is appropriated
for that purpose, there is an obligation on the part of the executiwvetbto spend the money as
directed.

The last sentence of this section permits the legislature to determine when the unspent portion of an
appropriation lapses back to the fund from which it was appropriated. Typically, appropriations for
operating progams are made to lapse at the end of the fiscal year for which they are made, but capital
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appropriations generally lapse when the project is completed or at some date set by the legislature
beyond the next fiscal year.

Section 14. Legislative PosAudit

The legislature shall appoint an auditor to serve at its pleasure. He shall be a
certified public accountant. The auditor shall conduct postaudits as prescribed
by law and shall report to the legislature and to the govaor.

A legislative postaudit is a review of the expenditure of public funds by all government agencies
(legislative, executive and judicial) to ensure that the agencies spent the money in compliance with
applicable laws and regulations. A pestdit corrasts with the praudit used in some states where
expenditures are reviewed before payment is made. This section makes the auditor responsible to the
legislature, as a potential conflict of interest exists if the-poditor is appointed by and respdiei

to the governor, as is the case in some states.

State statutes that implement this section (AS 24.20.241) authorize the legislative auditor to undertake
Aperformancedo audits, as well as financi al audi |
managment and its effectiveness in meeting its goals.

Section 15. Alaska Permanent Fund

At least twenty-five percent of all mineral lease rentals, royalties, royalty sale
proceeds, federal mineral revenue sharing payments and bonuses received by the
State $iall be placed in a permanent fund the principal of which shall be used only
for those incomeproducing investments specifically designated by law as eligible
for permanent fund investments. All income from the permanent fund shall be
deposited in the geneal fund unless otherwise provided byaw.

A constitutional amendment in 1976 added this entire section. It mandates the creation of the Alaska
Permanent Fund. An amendment was required because Section 7 prohibits the dedication of revenues.
Although thepermanent fund dedicates ntax petroleum revenue (royalties and leesated revenue
received by the state by virtue of its ownership
7 has been interpreted to encompass all forms of publioweve

Dedicated funds normally specify the source of the revenue and the purpose for which it is to be
expended (for example, motor fuel taxes are often dedicated to highway construction, lottery income
to education, and so on). This provision specifieselyethat certain money will be deposited to a
special fund and invested, only the earnings of which may be appropriated by the legislature.
Nonetheless, the fund represents a type of dedication because the deposits bypass the legislative
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appropriation process. The fundos earnings are
constitution; they are deposited in the general
matter provides thatpproximately half of the annual income of the fund is to be distributed on a per

capita basis (the dividend program) and as much of the balance as necessary is to be deposited to the
corpus (principal) of the fund to account for losses in the value dfitleedue to inflation (socalled
inflation-proofing). Any income remaining after these purposes are satisfied is deposited to a reserve
account for future dividends and inflatipnoofing (see AS 37.13.145).

Section 16. Appropriation Limit

Except for appropriations for Alaska permanent fund dividends, appropriations
of revenue bond proceeds, appropriations required to pay the principal and
interest on general obligation bonds, and appropriations of money received from
a non-State source in trust for aspecific purpose, including revenues of a public
enterprise or public corporation of the State that issues revenue bonds,
appropriations from the treasury made for a fiscal year shall not exceed
$2,500,000,000 by more than the cumulative change, derivedin federal indices
as prescribed by law, in population and inflation since July 1, 1981. Within this
limit, at least onethird shall be reserved for capital projects and loan
appropriations. The legislature may exceed this limit in bills for appropriations
to the Alaska permanent fund and in bills for appropriations for capital projects,
whether of bond proceeds or otherwise, if each bill is approved by the governor,
or passed by affirmative vote of thregfourths of the membership of the legislature
over aveto or item veto, or becomes law without signature, and is also approved
by the voters as prescribed by law. Each bill for appropriations for capital
projects in excess of the limit shall be confined to capital projects of the same type,
and the voters shall, as provided by law, be informed of the cost of operations and
maintenance of the capital projects. No other appropriation in excess of this limit
may be made except to meet a state of disaster declared by the governor as
prescribed by law. The governoshall cause any unexpended and unappropriated
balance to be invested so as to yield competitive market rates to tineasury.

This section was added by amendment in 1982. At the time, efforts to slow the growth of government

by means of constitutionaéstraints on government spending were popular nationally, and limits of

one sort or another are now found in many state constitutions. Some of these affect revenues, some
appropriations. Annual increases may be limited to the annual growth of personajweages and

salaries, or population and inflation, or to a ratio of revenue or spending to personal income that existed
in a base year. This section of Alaskab6s consti
to a dollar amount, $2.5 bitlh, adjusted for changes in population and inflation from
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July 1, 1981 (see also Article XV, Section 28). The adjustments for population growth and inflation

were intended to allow spending to remain steady on a reahp#a basis. It is popularly referred to

as the statebs Aspending | imit, o although it is te
expenditures and appropriations is discussed in the commentary to Section 13.) The fondness for
capitalspending on the part of legislators and their constituents is revealed in the provision that a third

of the amount appropriated when the limit comes into play must be for capital projects, and in the
mechanism for exceeding the limit for capagabroprigions.

The appropriation limit in this section has never limited appropriations, largely because the base of

$2.5 billion was high, from a historical perspective in Alaska, and because revenues available for
appropriation did not continue to increaselemmatically as foreseen at the time. Meanwhile, inflation

and population growth continuedapades adopt ed in 1982, this amendmen
that called for a referendum in 1986 on its repeal (see Article XV, Section 27). Despite itmptable

effectiveness, the voters expressed their strong support for continuation of the measure.

Section 17. Budget Reserve Fund

(&) There is established as a separate fund in the State treasury the budget reserve
fund. Except for money deposited into the penanent fund under Section 15
of this article, all money received by the State after July 1, 1990, as a result of
the termination, through settlement or otherwise, of an administrative
proceeding or of litigation in a State or federal court involving minenl lease
bonuses, rentals, royalties, royalty sale proceeds, federal mineral revenue
sharing payments or bonuses, or involving taxes imposed on mineral income,
production, or property, shall be deposited in the budget reserve fund. Money
in the budget reseve fund shall be invested so as to yield competitive market
rates to the fund. Income of the fund shall be retained in the fund. Section 7
of this article does not apply to deposits made to the fund under this
subsection. Money may be appropriated from th fund only as authorized
under (b) or (c) of thissection.

(b) If the amount available for appropriation for a fiscal year is less than the
amount appropriated for the previous fiscal year, an appropriation may be
made from the budget reserve fund. Howevethe amount appropriated from
the fund under this subsection may not exceed the amount necessary, when
added to other funds available for appropriation, to provide for total
appropriations equal to the amount of appropriations made in the previous
calendar year for the previous fiscalyear.
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(c) An appropriation from the budget reserve fund may be made for any public
purpose upon affirmative vote of threefourths of the members of each house
of the legislature.

(d) If an appropriation is made from the budget reserve fund, until the amount
appropriated is repaid, the amount of money in the general fund available for
appropriation at the end of each succeeding fiscal year shall be deposited in
the budget reserve fund. Thedgislature shall implement this subsection by
law.

This section was added by amendment in 1990. It represents another attempt to constrain state
government spending, one which would have been unnecessary if the robust fiscal conditions of the
early 1980shad continued and the appropriation limit in Section 16 had worked the way it was
envisioned. Here, the focus is on a source of potential revenue to the state in the foraimé one
payments from the resolution of dispuiesither negotiated or adjudicatedvith oil companies over

back royalty and tax payments. In a number of lawsuits and administrative proceedings, the state
government claimed that oil companies underpaid royalties and taxes due to the state from the
production of North Slope oil fields. Bjpe end of the 1980s, several billion dollars were at stake in
these claims. Even if the state prevailed in only a portion of its claims, or negotiated settlements for
only a portion of the amounts in dispute, the state stood to receive a lot of mongypddale preferred

to see this Awindfall o revenue set aside in a bu
considered distended annual budgets which were not sustainable in therong

Central to the budget stabilization concepthiast money may be appropriated from the reserve fund
when revenues are below the level of the previous fiscal year, but this money must be repaid to the fund
when revenues rebound.

Litigation was necessary to interpret two key phrases in this sectiog,han t he phr ase fiadn
proceedingd in subsection (a), and the phase fa
(b). The questions were not academic. If informal conferences between the Department of Revenue and

the oil companies oveligputed taxes were considered to be administrative proceedings, a great deal
more money would flow into the fund than if t h
appropriationodo were interpreted lermanantflingeatiog i ncl u
reserve account, as a practical matter all appropriations from the fund would have to be made under
subsection (c), requiring a thrgeurths supermajority vote. Hickel v. Halford(872 P.2d 171, 1994),

the court said that an infoah conference was an administrative proceeding, and it ordered the
Department of Revenue to transfer approximately $1 billion into the budget reserve from the general

fund. InHickel v. Cowpel(874 P.2d 922, 1994), the court upheld a broad interpretation & a mo u n t
avail able for appropriation, 0 making access to
to section ¢, which allows appropriations from the fund with a tfoeghs majority vote. The

legislature has used this method to appropnateey
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from the fund, but when doing so the members of the partisan minority caucus in the house and/or
senate must be included in the political negotiations over the budget bill because their votes are needed
to pass it. (There is also a statutory budget resena (a8 37.05.540), which has been used by the
legislature as a temporary savings account. It gets its money from direct appropriations, has more
lenient rules for access, no requirement for supermajority votes, and no repayment provisions.)
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ARTICLE X

LOCAL GOVERNMENT

ike Article VIII on naturalresourcesArticle X on local governmenteflectsconsiderable
L constitutionalinnovation. In drafting this article, the delegatedried to steera middle course
between todittle and too much detail about local government structure. Existorgtitutional
provisions varied between New JerseyoOs lecall ence
government article.

Looking at metropolitan government elsewhere smlthited States, members of the local government
committee saw a hodgepodge of counties and cities crisscrossed withpsirmlee, special service
districts, all pursuing their duties narrowly without regard for economies that could be realized from
conolidation and cooperation. County and city governments were inflexible, physically and
functionally. This rigidity, financial handicaps, the absence of centralized control over the activities of
the various jurisdictions, the distance of these governmenitsl from the average voter, and the lack

of an integrated budget for their operations made local government despairingly inefficient and
irrational in many parts of theountry.

Furthermore, the courts tended to construe the powers of local governergmmarrowly (unlike state
governments with inherent power, local governments derive their authority solely from the state via
express constitutional and statutory grants of power). Thus, municipal governments were often barred
from dealing with pressingroblems because they could not find some explicit provision that
authorized them to act in the area.

At the time of the convention, local government institutions were quite undeveloped in Alaska.
Scattered around the territory were small cities andranfdependent school and public utility districts.
There were no counties; Congress had prohibited their creation in the Territorial Act of 1912. It was
evident that a majority of Alaskans would live in or near cities. Unincorporated areas on the periphery
of cities, such as Spenard and Fairview near Anchorage, were growing rapidly (and resisting mightily
efforts to annex them). Conflicts between special purpose districts and cities were already occurring.
The delegates wanted to prevent problems by lignite number of permissible local government
units and giving flexibility and rationality to the system of lagayernment.

There was general agreement on the {@mm need for a unit of general purpaga/ernment between
the state and the city, sometfithat did not exist in Alaska at the time. The delegates feareththat
the absenceof this intermediatdevel of areawidegovernmentfiscally autonomousservice
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districts would proliferate, resulting in the jurisdictional chaos that made local government so
inefficient and reform so difficult elsewhere. Some delegates even wanted to do away with the cities
altogether and provide for a single areawide unit of local goverhmhis idea had appeal in concept,

but as a practical matter it was considered unrealistic, as cities were already well established. Therefore,
the convention authorized two units of local government in the constitution, the city and the borough.

The baough in Alaska was something new under the sun. It was intended as a progressive, flexible
variation of the traditional county. Pains were taken to emphasize the legal and political distinctness of
this new supecounty form of government, includinguse ot he ter m fiborougho
However, the delegates were reluctant to specify anything more than the broadest constitutional
framework for it. They realized that the vast differences across Aladifflerences in population
distribution, concenation of taxable wealth, tradition and experience with locatgmernment

would require local variations of borougbvernment.

Article X speaks of two types of boroughs, organized and unorganized. The sparsely populated rural
areas were to be providewith local government services by the legislature through unorganized
boroughs (Section 6). It is not clear how many unorganized boroughs were contemplated by the
convention delegates, but the intention was that several would be created, as candidéitesrfmugh

status in the future, and eventually the state would be covered by a seamless network of large, regional
boroughs, with a powerful, elevated local boundary commission arranging the pieces to suit statewide
as well as local criteria. But egrbn, in 1961, the legislature simply designated the entire area outside
organized boroughs #se unorganizedorough.

The first borough creatédthe tiny Bristol Bay Borough in 19@62was at odds with the constitutional
vision of boroughs as expansive m@gl units destined to merge or mesh with comparable, contiguous
regional boroughs. This borough, like the several others subsequently created through local initiative,
was designed to exploit a local tax resource to provide a narrow range of servisemtbocammunity

of people. In these cases of voluntary incorporation there is usually also a defensive motivation to
forestall a neighboring jurisdiction from annexing the local tax resource and exploiting it for a broader
community.

In struggling to inplement the borough concept, the legislature had to cope with popular reluctance to
take on a new and unknown form of government and to shoulder new taxes to pay for it. Local
populations resisted another layer of government to provide services thateiveyeiwvided by the

state or a local service area. The legislature had to force, directly and indirectly, the formation of
boroughs in the most populated parts of the state (Ketchikan, Juneau, Sitka, Kodiak, Anchorage, Kenai,
Matanuska Valley, and Fairbles). As events unfolded in some areas, it became evident that local
government could be provided most efficiently with a only one unit, and today Anchorage, Juneau, and
Sitka are unified, citporough governments. Elsewhere, city and borough governmemtgéaerally
accommodated each other, and relationships among boroughs, cities, and school
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districts have stabilized. Large areas of the state do not have organized borough government today
because they do not have a tax base to support it, or because it serves no useful purpose.

The contemporary system of local government in Alaska that has emengediisarticle is something
different from and perhaps less grand than that foreseen by its authors. With difficulty, haltingly, and
over time, the legislature and the local boundary commission have crafted a workable system of local
government from the mimal guidelines offered in the 15 short sections of Article X.

Section 1. Purpose and Construction

The purpose of this article is to provide for maximum local seljovernment with
a minimum of local government units, and to prevent duplication of taxlevying
jurisdictions. A liberal construction shall be given to the powers of local
government units.

This section expresses the constitutional policy of encouraging the spread of local government in

Al aska with fAa mini mum of | ocal government uni t
subsequent sections. It establishes a strong presumption in davocal government. When oil

companies sued on numerous grounds to block formation of the North Slope Borough, the Alaska
Supreme Court was bound by the constitution to uphold the formation of new boroughs whenever the
requirements for incorporation febeen minimally metMobil Oil Corporation v. Local Boundary

Commission518 P. 2d 92, 1974) . I n that deci sion, t he
incorporation [in statute], there are no limitations in Alaska law on the organization of borough
governments. Our constitution encourages their ¢

The second sentence of this section is included to thwart the restrictive and narrow interpretation of this
article that the courts and the legislature might be tempted to give it by the weigdditobn, most

notably the longstanding judicial doctrine that local governments are powerless to act in the absence of
del egated authority. Known as Dillondéds Rule, it

[A] municipal corporation possesses and can exercise the following poweretand
others. First, those granted in express words; second, those necessarily implied or
necessarily incident to the powers expressly granted; third, those absolutely essential
to the declared objects and purposes of the corpod@ation simply convenientyut
indispensableMer r i am v . Mo o2bylawa 168 x1&0¢ G&E&Rrar!s |,
Bookmark not defined.Error! Bookmark not defined..

The convention delegates wanted local governments to get the benefit of the doubt in disputes over
their power to act. In facthe Alaska Supreme Court has referred to this section in several decisions
favoring municipalities in disputes over their taxing powers. (See, for exahipdeati v. Bristol Bay
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Borough 584 P.2d 1115, 1978, in whit¢he power of the borough to levy a sales tax on fish was
unsuccessfully challenged as an unauthorized tax.)

Section 2. Local Government Powers

All local government powers shall be vested in boroughs and cities. The State may
delegate taxing powers to agganized boroughs and cities only.

By authorizing only two units of local government, the city and borough, this section implements the
constitutional objective in Section 1 of maximizing localgglb ver nment dAwi th a minin
gover nmen By tlelegating thes power to tax to only cities and boroughs, this section

i mpl ements the constitutional objecti dvewying n Sect i
jurisdictions. o0 Commentary on thesettgemaesithatai ons wr
they are designed to prevent Anumerous types of |
but unworkable, 0 and fAoverl apping taxing authorit
own. 0 Thus, f or ciindlasgaldenot have indemehdenttaxsg power, unlike the

situation in many other parts of the United States.

The Alaska Supreme Court declared unconstitutional a state law that authorized private aquaculture
associations to collect mandatory assesgson the sale of salmon by commercial fishermen, saying

the scheme amounted to a delegation of taxing powers to an entity other than a city or (Riedagh

V.Alex6 46 P.2d 203, 1982). The 1l egislatur eantohen i mpo:
permit holders paid to the general fund (see AS 43.76.010; see commentary on Article IX, Section 7).

On the basis of thélex decision, the attorney general advised the Commercial Fisheries Entry
Commission that the state bbgck program for exceggrmits violated this section of the constitution,

as the buyback fund was to be derived from assessments by the Commission on permit holders in each

fishery (1985 Informal Opinion Attorney General, May 23).

Section 3. Boroughs

The entire State shall be divided into boroughs, organized or unorganized. They
shall be established in a manner and according to standards provided by law. The
standards shall include population, geography, economy, transportation, and
other factors. Eachborough shall embrace an area and population with common
interests to the maximum degree possible. The legislature shall classify boroughs
and prescribe their powers and functions. Methods by which boroughs may be
organized, incorporated, merged, consatfiated, reclassified, or dissolved shall be
prescribed bylaw.
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This section mandates the creation of boroughs, which were thought of by the delegates as areawide
units of government geographically larger than a, @gmparable in some ways but superior to the

traditional county. Adoption of the term fAborou
selected to emphasize the unique aspects of this governmental jurisdiction, and to avoid legal and
politcalcomot ati ons of the traditional county. Al ask:

and powerful than counties.

The legislature is given wide latitude to define and shape this new creature. The constitution provides

only that standards for creatingoroughs must include population, geography, economy, and
transportation, with the area and population of boroughs sharing common interests. More specific
guidelines were avoided by the delegates (some constitutions establish the boundaries of every county
because they recognized that the borough concept would have to be adapted to a wide variety of local
circumstances. The directive to fAclassifyo boro
would need some customizing to suit diverse socicmoimnand geographic conditions across the vast

state.

Also, the expectation was that areas with insufficient population, wealth, and other prerequisites for
localseigover nment would nonetheless be designated
such time as conditions warranted incorporation. These might be boroughs of the third class, with the
legislature acting as their assembly. However, multiple unorganized boroughs have not been created.
The entire area of the state outside of organized pbmois designated a single unorganized borough.

The legislature may mandate the creation of boroughs, and citizens may voluntarily petition to create
boroughs. Statutory standards for borough incorporation are similar to, and little more specific than,
the constitutional standards set out here (see AFHD31). This flexibility has allowed boroughs to

vary widely in size and population. Local petitions to create a borough are made to the local boundary
commission created in Section 12 below. (The commission may not create boroughs on its own
initiative.) Initially, the legislature provided for three classes of boroughs, but now onlglfust and
seconeclass boroughs amuthorized.

The legislature has also adopted procedures for boroughs to be merged, consolidated, reclassified, and
dissolved (se AS 29.05 and 29.06).

Section 4. Assembly

The governing body of the organized borough shall be the assembly, and its
composition shall be established by law or charter.

An amendment in 1972 to this section deleted a requirement that cities withiough have formal
representation on the borough assembly. The original provision was intended to promote cooperation
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betweencities and boroughs and the integration of their activities. But because of competition and
conflict between cities and boroughs for territory and functions, it more often resulted in stalemate.
Furthermore, it violated principles of legislative apponmi@mt enunciated in a series of federal
reapportionment cases of the early 1960s (see commentary under Article VI) which required local
government legislative bodies to be apportioned on the basis of population.

Section 5. Service Areas

Service areas toprovide special services within an organized borough may be
established, altered, or abolished by the assembly, subject to the provisions of law
or charter. A new service area shall not be established if, consistent with the
purposes of this article, the ®w service can be provided by an existing service
area, by incorporation as a city, or by annexation to a city. The assembly may
authorize the levying of taxes, charges, or assessments within a service area to
finance the special services.

This provisionauthorizes service areas to be created within boroughs, and seeks to keep their number
to a minimum. A service area may be created within a borough, but only if the service cannot be
provided by an existing service area or by a city. Property receivihgsewdgces as road improvement,
water supply, and fire protection from a special district may be taxed differentially to pay for them.
Sections 2 and 15 prevent the existence of autonomous service areas.

The local government committee saw a special needsérvice areas in sparsely settled areas.
Commentary by the committee said:

One of the local government problems in Alaska today is the inability of small
communities to organize for provision of just one or a few local services. By
authorizing the esbdishment of service areas within boroughs, the proposed article
makes it possible for a small unincorporated community or a relatively isolated area to
meet a specific local need. Through establishment of service areas and assumptions of
administrative omdvisory responsibility, the citizens of small communities or rural
areas will be preparing themselves for fdl-government.

Although authorizing the creation of service areas, this section, read together with Section 1, favors the
formation of cities over service areas. ($amne v. Local Boundary Commissi&®3 P.2d 1239,

1995, in which opponents of incorporation of a seladass city unsuccessfully argued that the services

to be provided by the new city could be better provided by a service area created by the borough in
which the city wadocated.)
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Section 6. Unorganized Boroughs

The legislature shall provide for the performance of services it deems necessary
or advisable in unorganized boroughs, allowing for maximum local participation
and responsibility. It may exercise any power or function in an unorganized
borough which the assembly may exercise in an organized borough.

This section refers to unorganized boroyghdgicating the intention of the drafters of this article that
the entire state would be divided into boroughs, some of which would be organized and some of which
would remain unincorporated until ready for sgifvernment. (Commentary by the local government

committee on the draft article said: AUnder t el
subdivided into boroughs. In meeting the needs of the unin@igubareas, the legislature is to allow
for fimaxi mum | ocal participation and responsibil

which would advise the legislature and perhaps assume administrative responsibilities.

Multiple unorganizedoroughs have not been created. Instead, the legislature treats the entire area
outside organized boroughs as one large unorganized borough (AS 29.03.010). To provide local
services in the unorganized borough and meet the goal of local participationspadsibility, the
legislature has used special service areas as authorized by Section 5 (AS 29.03.020). Service areas in
the unorganized borough include school districts (called regional education attendance areas) and
salmon enhancement districts. Thesgties have their own governing board.

Section 7. Cities

Cities shall be incorporated in a manner prescribed by law, and shall be a part of
the borough in which they are located. Cities shall have the powers and functions
conferred by law or charter. They may be merged, consolidated, classified,
reclassified, or dissolved in the manner provided biaw.

This section gives broad power to the legislature to build a statutory framework for the creation and
operation of cities, the second of the two local government units authorized in Section 2. It requires that
cities be part of a surrounding borough if anésts (but they retain their independence of borough
government with regard to their internal affairs). The constitution suggests by reference to
Aclassificationo of <cities and boroughs in this
auhorizing the creation of cities with different sets of duties and responsibilities. Two classes of cities

are recognized by statdidirst- and secondatlass cities (see AS 29.04.030 and AS 29.35.350)3

in addition to homeule cities (see Section 9 b&l and AS29.04.010).
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This section also gives the legislature broad power to specify how the separate existence of cities may
be terminated (i.e., through merger, consolidation, unification, or dissolution). Statutory procedures for
unification of a city and borough need noveagivoters of the dissolved city the right to ratify the
dissolution, even if the city is a homale city (City of Douglas v. City of Juneadi84 P.2d 1040, 1971,

see also Section 12 below).

Section 8. Council

The governing body of a city shall be theauncil.

This section provides that the governing body of
provides that the governing body of a borough be

Section 9. Charters

The qualified voters of any borough of thdirst class or city of the first class may
adopt, amend, or repeal a home rule charter in a manner provided by law. In the
absence of such legislation, the governing body of a borough or city of the first
class shall provide the procedure for the preparabn and adoption or rejection of
the charter. All charters, or parts or amendments of charters, shall be submitted
to the qualified voters of the borough or city, and shall become effective if
approved by a majority of those who vote on the specifigquestion.

This section furthers the constitutional objective expressed in Section 1 of providing maximum local
self-government by providing a mechanism for ficiss cities and boroughs to acquire home rule
status. A charter i s faaHomewk communityritaprovidesdhe fargastgani ¢ |
measure of local sefjovernment allowable under the constitution. Cities and boroughs that have not

acquired homeule powers by adopting a charter must operate within the limits of the powers delegated

to them by the state in the Municipal Code (Title 29 of the Alaska statutes). These are known as general

law municipalities. Hom&ule municipalities, in contrast, may exercise all legislative powers not

prohibited by state law or by their own charter (Seetion 11). The major municipal governments in

the state today are home rule municipalities.

The second sentence of this section is aesadtuting provision that allows first class cities and
boroughs to adopt horrele charters if the legislatufails for whatever reason to implement the
section (the constitution does not define classes of municipalities; it presumes that the legislature will
adopt a classification scheme that involves at leastditdtsecondlass categories).
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Section 10. Extended Home Rule

The legislature may extend home rule to other boroughs and cities.

Cities and boroughs other than those of the-@ileés may adopt homele charters only under
procedures specified byahegislature. They may not take advantage of theegelfuting provision in
Section 9.

Statutes provide that a borough or fickiss city may adopt a homele charter, as may a secenthss
city that exceeds 35 square miles in area if the Departwh&dmmunity and Economic Development
determines that the population of the city is at least 3,500 permanent residents (AS 29.10.010).

Section 11. Home Rule Powers

A home rule borough or city may exercise all legislative powers not prohibited
by law or by charter.

This broad grant of horelle power is unusual among state constitutions. It implements the policy of
Amaxi mum-docarl nmedtfdo set out in Section 1. Typidc
the powers that may be exercised by baale municipalities, and courts have tended to interpret these
enumerated powers narrowly. By extending legislative powers not otherwise prohibited toulme
municipalities, the authors of Al as-klagogershso c a l g
expansive apossible.

Home rule municipalities may not exercise legislative powers explicitly denied to them (see AS
29.10.200), nor may they exercise legislative powers that are implicitly denied them in cases where a
state law preempts local amt. The courts have been called on repeatedly to determine whether
municipal ordinances are valid in the face of seemingly contrary state law. Thus, the judicial task has
been to ascertain whether state laws were meant to further a specific statewidargbhave uniform
statewide application. If so, then the local enactment must yield. For example, the City of Anchorage
could not impede an electric utility from extending power lines to certain portions of the service area
awarded to it by the Alaska Blic Utilities Commission (now the Regulatory Commission of Alaska).
The court said that the authority of the commission derived from state law and it prevails over an
ordinance of a homeule municipality(Chugach Electric Association v. City of Anchoragjé6 P.2d

115, 1970). Similarly, the court found that a local ordinance which required a person with a tort claim
against the homaule city to give written notice to the city within 120 days after the incident giving
rise to the claim thwarted state |awhich established a twyear period within which such claims could

be filed (Johnson v. City of Fairbank§83 P.2d 181, 1978). IMacauleyv. Hildebrand (491 P.2d

120, 1971),the court preventeda homerule city from requiring
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the | ocal school district to participate in a cert

consent, as such consent was required by state law. (Se®irajzaon v. Municipality of Anchorage,
635 P.2d 1197, Alaska Ct. App., 1981; &ity of Valdez v. Stat&93 P.2d 532, 1990.)

Conflict or inconsistency of an ordinance with a state law is not necessarily fatal, provided the ordinance
deals with a matter of purely local concern rather than statewide concern. Thus, for example, the court
upheld the leasing ordinance of a herke city against its alleged inconsistency with state (gign

v. City of Ketchikan383 P.2d 721, 1963; contrdsbreman v. Anchorage Equal Rights Commission,

779 P.2d 1199, 1989; see alrevedo v. City of North Polé72 P.2d 130, 1983).

Article 1l, Sect on 19, which prohibits @l oc alleandotherspeci al
municipalities from selective intervention in their affairs by the legislature and serves the constitutional
objective of pr ogvdwdrnmgmeimta.xd mum sel f

Section 2. Boundaries

A local boundary commission or board shall be established by law in the executive
branch of the state government. The commission or board may consider any
proposed local government boundary change. It may present proposed changes
to the legslature during the first ten days of any regular session. The change shall
become effective fortyfive days after presentation or at the end of the session,
whichever is earlier, unless disapproved by a resolution concurred in by a
majority of the membersof each house. The commission or board, subject to law,
may establish procedures whereby boundaries may be adjusted by loeadtion.

Through the local boundary commission created in this section, the convention delegates sought a
mechanism to bring flexility, adaptability, and rationality to local government boundaries in Alaska.

In their view, a major failing of municipal government in the older states was the rigidity of boundaries:

city, county, and other jurisdictional lines could not, as a praatiedier, be modified to respond to

changing governmental needs and opportunities. They wanted a mechanism to facilitate boundary
change, and one with Olympian perspective. In the words of the local government committee, this
commission allows boundarydeci ons t o be made fAat a | evel wher e
be taken into account. By placing authority in this third party, arguments for and against boundary
change can be analyzed objectively. o

The local boundary commission is a fimember bodyappointed by the governor. It operates within
the Division of Community and Regional Affairs, Department of Commerce, Community and
Economic Development. The division serves as staff to the commission. Recommendations by the
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commission on boundary changes under this section are subject to a legislative veto. (See AS
44.33.812.)

The term Aboundary changeo used in this section
through annexation and detachmentt no the creation of new cities and boroughs through
incorporation. Although the local boundary commission plays a key role in new incorporations and
unifications, it does so through authority conferred on it by the legislature under Sections 3 and 7 of

this article (which say that cities and boroughs may be incorporated, merged, consolidated, classified,

or dissolved in the manner provided by law). The legislature has said that the local boundary
commission may not consider the creation of a new boroudgr this section (AS 29. 05.115).

The commission may reject petitions for incorporation if it finds that statutory conditions are not met,
and it may amend petitions or attach conditions to them prior to approval.

Boundary changes that result from ann@xamay involve the dissolution of an existing unit of
government. In such cases, approval of the annexation by the local boundary commission, if it survives
legislative scrutiny as provided here, is decisive, even if statutory procedures regardingiatissol
required ratification by the voters of the dissolved governmental unit. &edew Public Utility

District No. 1 v. City of Anchorage&68 P.2d 540, 1962, which involved the dissolution through
annexation of a public utility district without rattion, andOesau v. City of Dillingham}39 P.2d

180, 1968, which involved the dissolution through annexation of a city without ratification by voters of
thecity.)

Although this section says that the local boundary commission may consider any ptopaosdaly

change, the legislature has stipulated that it may consider only proposals from the legislature, the
commissioner of the Department of Commerce, Community and Economic Development, or a political
subdivision of the state. Under this authority, éggample, the local boundary commission considered

and approved a request by the commissioner of the department for detachment from the North Slope
Borough of the mineralized zone around the Red Dog mining property. This detachment was critical to
the sucess of the proposed Northwest Arctic Borough, incorporation of which the commission also
approved.

The power of legislative veto over proposals of the local boundary commission made under this section
is one of two explicit authorizations of the legistativeto in the Alaska Constitution. (See Atrticle I,
Section 23; also see Article IV, Section 15.) To reject a proposal under this section, the legislature must
muster a majority of both houses acting separately rather than a majority voting in joion.sess
Decisions by the local boundary commission have occasionally been rejected by the legislature. For
example, in 1989 the legislature rejected the proposed annexation by the Fairbanks North Star Borough
of Pump Station 7 on the traAdaska pipeline (Lgislative Resolve No. 6). Decisions of the
commission made under statutory authority not derived from this section are not subject to the
legislative veto. For example, the Alaska Supreme Court ruled that the local boundary
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commi ssionds approval of the incorporation petiti

legislative approval because the statutes governing incorporation did not req(iebit Oil
Corporation v. Local Boundary Commissidsil8 P.2d 92, 1974 Statutory provisions governing
incorporation and alteration of municipalities are AS 29.05 and AS 29.06.

Section 13. Agreements; Transfer of Powers

Agreements, including those for cooperative or joint administration of any
functions or powers, may bemade by any local government with any other local
government, with the State, or with the United States, unless otherwise provided
by law or charter. A city may transfer to the borough in which it is located any of
its powers or functions unless prohibitd by law or charter, and may in like
manner revoke thetransfer.

Members of the local government committee saw intergovernmental conflict and jurisdictional rivalry
as an underlying cause of the inefficiency and rigidity of municipal government in mesypthe

country. Because of them, services were needlessly duplicated and efforts were hindered to solve
problems that cut across governmental lines of authority (pollution abatement, river basin management,
regional economic development and many ofhémghis article, the delegates sought to emphasize the
constitutional goal of intergovernmental cooperation and integration at the local government level. If
city functions overlap with borough functions, the city should cede these to the borougis &ydth

the original language in Section 4 (since removed by amendment) gdirelaities representation on
borough assemblies, the constitution seeks intergovernmental cooperation and the fullest reasonable
integration of activities between cities amfoughs.

Ironically, in some areas the creation of boroughs around established cities led to the duplication of
local government structures that the convention delegates strived to avoid in crafting this article. The
solution has not been cooperative agregmbetween the city and borough, as contemplated here, but
unification into a single cigporough government. Juneau, Sitka, and Anchorage have unified city
boroughgovernments.

Section 14. Local Government Agency

An agency shall be established by lavin the executive branch of the state
government to advise and assist local governments. It shall review their activities,
collect and publish local government information, and perform other duties
prescribed by law.
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The agency established by this section is the Division of Community and Regional Affairs within the
Department of Commerce, Community, and Economic Development. (It was formerly the Local

Af fairs Agency within the g¢gc&ememunityandiRegiooafAffairg).e, and
It is the only executive agency mandated by the constitution. (The local boundary commission created

in Section 12 is one of five boards and commissions created by the constitution.) Its presence in the
constitution symbel zes t he i mportance placed on | ocal go
authors.

Section 15. Special Service Districts

Special service districts existing at the time a borough is organized shall be
integrated with the government of the borough as fvided by law.

At the time of the convention, school districts were the primary special service districts in existence. In
keeping with the general constitutional objectives of minimizing local jurisdictions and favoring
general purpose over special pasp government, the delegates voted to require school districts to be
absorbed by boroughs where they are formed. Under this scheme, the borough levies taxes to support
education and approves the budget of the school district, which otherwise contineesthend
management of a local school board and separate school administration. Within general tax and budget
restraints, borough school districts have substantial autonomy. A number of the delegates wanted
independent school districts to remain autonomdigs atatehood, but the contrary view reflected in

this section prevailed. The requirement here that school districts be merged with borough governments
was a major complicating factor in the implementation of the new borough concept. The constitution
does not specify a timetable for the creation of boroughs, and in the meantime existing cities, school
districts and public utility districts would continue to operate (Article XV, Se@&)on
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ARTICLE XI

THE INITIATIVE, REFERENDUM, AND RECALL

he initiative and referendumare devicesthat permit the electorateto participatedirectly in the
law-making process.Throughthe initiative the voters may enactlegislation, and throughthe
referendum they may veto laws passed bgcant legislature. Through the recé#tle votersmay
removean electedofficial from office. The initiative and referendumareknownasfidi r e c t
d e mo ¢ ipravisipnd.Theyfirst appearedn this country during the populistreform movementof
the earlytwentieth century, and they are found in one form or another in about half stéthe
constitutions.

Basic procedures for using the initiative and referendum are specified in this article to ensure that these
avenues of popular access to tegislative process are not dependent upon or constrained by
supplemental legislation adopted by the legislature. However, the procedures and grounds for recalling
elected officials are left entirely to thegislature.

General l y s peak iondglegatésiware dmbidakent abouhdirectrdémocracy, for while
they authorized it on the one hand, they circumscribed its use on the other. For example, certain subjects
are oftlimits (Section 7); the legislature is given an opportunity to pass its evaion of an initiative
proposal (Section 4); and the legislature may amend an initiated law after it is adopted by the voters
(Section 6). These constitutional hedges on the exercise of the initiative and referendum reflect an
underlying faith in the effiacy of legislative deliberation, fean the part of some delegates that the
initiative and referendum would be exploited by special interests for their own narrow purpose, and
perhaps outright suspicion by others of the sudden passions and impulsx®&rth

A variation of the initiative not foreseen in th
a constitutional amendment to create a unicameral (one house) legislature. Because Article XIlI,
Section 1 precludes the use of ihéiative to amend the constitution, and because the legislature

refused to place a unicameral amendment before the voters, backers of a unicameral legislature did
what they could to bring pressure on the legislature by initiating an advisory ballotsitimpo

Although technically an initiative, this measure was loosely referred tofias @af er endumo on
guestion ofunicameralism.

Use of an advisory ballot took another turn in 1978 when the legislature itself placed a ballot proposition
before the vatrs seeking guidance on the constitutional question of limiting the length of legislative
sessions. The legislature has sought an advisory vote several times since. In 1986, it
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sought the opinion of voters on the issdieadopting an annuity plan for the elderly in place of the
longevity bonus; in 1999, on the question of whether a portion of permanent fund investment earnings
should be used to help balance the state budget; and in 2007, on the issue of adoptingtanahstit
amendment prohibiting state and local governments from providing employment benefits-segame
couplesThese measures are not referendums as described in Article XI.

On other occasions, the legislature has asked voters to pass judgment ibindasvasiopted. A 1968

act providing for preegistration of voters and a 1980 act creating the Alaska Statehood Commission

both contained requirements that the electorate give its approval before the laws became effective. Each

of these ballot propositien was call ed a Areferendum, 0 although
under the terms of Article XI. Another instance of the legislature submitting a public policy decision

directly to the voters occurred in 1982 and involved the proposed relocatioa sfate capital from

Juneau to a new site at Willow. In that case, the expenditure of money for purposes of the relocation

could occur only if so authorized by the electorate. It is arguable whether delegation of the inherent
legislative function of lawmaking and appropriating money which occurred in these cases was
constitutional, but they were not challenged.

Initiatives are invariably contentious, and disputes are common over the wording used by the lieutenant
governor on the petition and the ballbis certification or rejection of an application, and his
determination regarding the similarity of an alternative measure adopted by the legislature.

Section 1. Initiative and Referendum

The people may propose and enact laws by the initiative, aragbprove or reject
acts of the legislature by the referendum.

Voters in Alaska may bypass the legislature and enact a law by means of the initiative. The people can
accomplish by the initiative what the legislature can accomplish by enacting laws, extegekplicit

limitations in Section 7 of this article. Thus, enactments by initiative are similar to enactments by the
legislature, and they are bound by the rules of legislation that bind the legislature. For example,
initiatives must conform to thergile-subject rule in Article Il, Section 13. (S&tute Air Alaska,
Incorporated v. McAlpine698 P.2d 1173, 1985.) Further, initiated laws must be constitutional. The
attorney general instructed executive branch officials to ignore tlteeasd | e d  fibTeulnldiroan OR e
initiative adopted in 1982 because it violated Article Xll, Sections 12 and 13 of the constitution (see
commentary under Article Xll, Section 12). Also, the lieutenant governor has rejected initiative
applications on the grounds that their subjeatter was clearly unconstitutional (see Section 2 below).
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The initiative may not be used to amend the constitution. Thus, various efforts to adopt term limits by
the initiative came to nothing because they sought to change the qualifications for office set in the
constitution (see Article 1, Section 2; see aldaskans for Legislative Reform v. Sté887 P.2d 960,

1994). Voters adopted term limit initiatives in 1994, 1996, and 1998 pertaining to legislative and
congressional offices. The 1994 initiative was scheduled to take effect when 24 other states adopted
similar legislation; the 1996 and 1998 initiatives were not implemented on the advice of the attorney
general. A U.S. Supreme Court decision nullified state efforts to impose term limits on congressional
office (Cook v. Gralike531 U.S. 570, 2001). The 948 and 1998 initiated laws were repealed by the
legislature in 2001.

Initiated laws may not exceed the general powers of a legislative body. In th®lwaisgality of
Anchorage v. Frohng68 P.2d 3, 1977) regarding use of the initiative at the muihleigs, the Alaska
Supreme Court said: AThe Borough Assembly

a municipal government not yet in existence. Similarly, the people through the initiative process cannot
accompl i sh & bhlsoGriswold g City bf Homerl86 B.3d 558, 2008, in which the court

said that the initiative could not be used to amend the city zoning code because that was not a power
possessed by the city council.)

The referendum gives to the voters veto powsrilar to that of the governor. By following the
referendum procedures, they may reject a measure recently passed by the legislature and signed into

| aw. Like the governords veto power, the referei
referendum may not be used to repeal appropriations or other certain types of legislation (see Section

7 below).

The referendum has seldom been used. It was used in the primary election of August 24, 1976, to repeal

a law raising the salaries of judges, legfists, and department heads. It was used in the 2000 general

el ection to reject a | aw that authorized fAl and a
law adopted by the legislature repealed a prohibition against such airborne huntingdthmeeeh

adopted by initiative i1996.

Section 5 of this article requires a referendum petition to be filed within 90 days after adjournment of

the legislature that passed the bill which is the subject of the petition. How do the voters go about
repealinga law after the 9@ay deadline? How do the voters repeal a law enacted through the initiative,
should they change their mind about it? (This se
to veto by the referendum.) The answer in both ces#se initiative. The initiative can be used to

overturn a law if the 9@ay period of Section 5 has expired or if rejection of an initiative is sought

(1975 Informal Opinion Attorney General, April 14). The initiative has been used several times to
attempt to repeal a standing law. An initiative on the 1976 general election ballot sought tamepeal

s t a limitedl entry law enactedseveralyearsearlier. (It was defeated.)An initiative to
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